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Shipping

Hague Rules: dangerous goods and
negligent stowage

Compania Sud Americana de Vapores S.A. v
Sinochem Tianjin Import & Export Corp. (The
Aconcagua) [2009] EWHC 1880

The Aconcagua is the first dangerous goods case to
deal directly with a carriers’ right to recover an
indemnity under Art IV rule 6 of the Hague Rules
where loss arises from a combination of the shipment
of dangerous cargo and a breach of the carriers’
obligation to properly and carefully load, handle,
stow, carry, keep, care for, and discharge the goods
under Article lll rule, 2.

On 30 December 2008, an explosion took place in
the no 3 hold of the M.V. Aconcagua off Ecuador
causing widespread damage to the vessel and her
cargo. The cause of the explosion was self-ignition of a
container of calcium hypochlorite, which is a
dangerous cargo and had been declared as such. The
IMDG Code required the cargo to be stowed “away
from” sources of heat. Despite this, the cargo was
stowed in a position where it was surrounded on three
sides by a bunker tank, which was heated during the
voyage.

The vessel was on time charter to CSAV, who paid
US$27,750,000 in settlement of the shipowners’
claim. CSAV then pursued a claim against Sinochem,
the shippers of the container, for breach of the terms
of the bill of lading. The bill of lading was subject to
the Hague Rules, under Art IV, rule 6 of which the
shipper is liable for all damages and expenses directly
or indirectly arising out of or resulting from the
shipment of dangerous cargo to which the carrier has
not consented, with knowledge of the nature of the
goods.

CSAV admitted that the storage of the container next
to the bunker tank was negligent. However, they
contended that:

. the stowage of the cargo was not the cause of
the explosion as it was a rogue batch of
calcium hypochlorite with an abnormally
high thermal instability, that exploded at
temperatures ordinarily to be expected on
board the vessel during the voyage.

. if the cargo had not been abnormal, it would
not have exploded and any self heating
would have been negligible.

. when the cargo was loaded at Busan in
Korea, bound for San Antonio, the vessel was
not unseaworthy because the bunker tank in
question was not needed for the voyage. The

tank was heated because of a decision of the
Chief Officer to use it as opposed to others
available. His negligent decision did not
mean that the vessel was unseaworthy at the
commencement of the voyage. Additionally,
his decision was “an act, neglect or default in
the management of the vessel”, in respect of
which the carrier was exempt from liability
under Article IV, Rule 2(a).

Sinochem contended that:

. the cargo was not abnormal or, at the least,
had not been shown to be so.

o the heating of the bunker tank on the voyage
was either the or a cause of the explosion.

J the bad stowage of the container and its
contents amounted to unseaworthiness and
that, even if the cargo was a rogue cargo,
CSAV was not entitled to relief under Article
IV, rule 6, because it had failed to take due
care to make the vessel seaworthy.

Having considered very extensive factual and expert
evidence the judge concluded the material shipped
was likely to have been a rogue batch of calcium
hypochlorite with the capacity to explode at an
abnormally low temperature, far lower than that which
a prudent carrier would expect from the description of
the material. CSAV did not know, nor should it have
known, that the cargo could explode at temperatures
of 40°C or below. Therefore, it was a cargo of a
dangerous nature of which CSAV neither had nor
ought to have had knowledge and CSAV had not
knowingly consented to the shipment of a cargo of
this nature.

The judge then went on to deal with the following
questions:

Who bore the burden of proof as to the causative
effect (or the lack of it) of the negligent stowage?

If the goods had had only the characteristics which a
prudent carrier should have been aware of, the
explosion would not have occurred. Therefore,
Sinochem were seeking to avoid a liability to which it
would be subject unless bad stowage was a cause. It
was, therefore, for Sinochem to establish that the bad
stowage was causative. It followed that once CSAV
had established that the casualty resulted from the
shipment of goods, the true danger of which it was
unaware, the burden was on Sinochem to establish
that the negligent stowage of the container had a
causative effect.
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Was the stowage of the calcium hypochlorite next
to the bunker tank a breach of the carriers’
seaworthiness obligations under Article 3, rule
1()?

Although Sinochem was not able to show that the
negligent stowage had a causative effect, the judge
went on to consider what the position would be if
the negligent stowage had been causative.

In this case the vessel was only in danger if the
fuel tank was heated on the voyage to San
Antonio. If no heating had taken place the
container would be entirely safe. In these
circumstances the vessel would not be
unseaworthy at the commencement of the voyage
unless the heating was bound to occur because
the fuel tank had to be used on the voyage; or if
heating was pre-programmed to occur, or the crew
was incompetent because they were so ill trained
they did not know they had to protect heat
sensitive cargo. That was not alleged.

Whether or not the fuel tank was used depended
on an operational decision made during the
voyage. The fault lay not in the stowage but the
decision to use and heat the tanks and the failure
of the crew to appreciate that a cargo described as
one to be stowed away from sources of heat,
ought not to be heated by the bunker tank around
it, and that bunkers from other tanks should be
used. The Chief Officer had the information that
the cargo was UN1748 and therefore should be
stored away from heat. There was a system for
addressing the question as to which tanks should
be bunkered at different stages of the voyage. The
Chief Officer could and should have assessed the
acceptability of heating the tank next to the
container and objected to the heating of the tanks.
He did not do so nor did the Master or the Chief
Engineer, but it was not suggested that they were
incompetent and the obligation to take care to
make the vessel seaworthy did not mean the ship
must be immune from the negligence of her crew.

If not a breach of the seaworthiness obligation,
did CSAV’s fault amount to an “act, neglect or
default in the management of the vessel” within
Article 1V, rule 2 (a)? If so, is CSAV still liable
under Article 1V, Rule 62

Subject to the provisions of Article IV, CSAV was
bound under Article IlI, rule 2 “properly and
carefully to keep, care for and carry” the cargo.
Heating the fuel tanks when a container of
calcium hypochlorite was stowed on top of it was
a failure properly to care for and carry that cargo.
However, the heating of that cargo was an act,
neglect, or default in the management of the ship.
The risk of loss arising therefrom was, therefore, an
excepted peril and CSAV was under no liability in
respect of it.

If CSAV’s fault did not fall within Article 1V, rule 2
(a), was CSAV precluded from claiming under
Article IV, rule 6, because the indemnity under
that Article is to be construed so as not to apply in
the case of causative negligence?

If the Article IV, rule 2 (a) exception was not
applicable, and the casualty was caused by a
combination of (a) the shipment of dangerous
goods and (b) the heating of the bunker tanks,
then CSAV would not be able to recover an
indemnity. On those facts the casualty would in
part be caused by the operation of a non-excepted
peril for which CSAV was responsible. The
exclusions and indemnities in Article IV are
predicated on the carrier showing that the loss for
which he is said to be liable, or in respect of
which he claims an indemnity, was alone caused
by a peril falling within Article IV (e.g. an act in
the management of the vessel or the shipment of
dangerous cargo). They are not to be construed as
applying to loss caused in part by the negligence
of the party which seeks to invoke the Article.

Conclusion

The outcome in The Aconcagua is illustrative of
the significant protection conferred on carriers by
the exemption from liability in respect of damage
caused by an “act, neglect or default in the
management of vessel” under Article IV rule 2(a)
of the Hague and Hague Visby Rules.

Notably, if the Rotterdam Rules, signed by 17
states on 23 September 2009, were to apply to the
facts of this case, the outcome would have been
very different. Under the Rotterdam Rules the
carrier is obliged to exercise due diligence “at the
beginning of, and during the voyage .... to make
and keep the ship seaworthy”. The carrier cannot
therefore avoid liability simply because the event
resulting in the loss or damage to cargo has
occurred during the voyage. Nor, as a result of the
omission from the Rotterdam Rules of the nautical

fault defence would the carrier be able to avoid
liability because the loss has been caused by the
negligence of the master or crew.

Fionna Gavin
Senior Associate, London
fionna.gavin@incelaw.com
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Koehler - New York court confirms the
availability of a powerful remedy for
judgment creditors

Koehler v Bank of Bermuda Ltd., 2009 NY Slip Op.
04297 (Jun. 4, 2009).

The New York Court of Appeals held on 4 June 2009
by a close 4-3 majority that courts in New York have
the power to order banks to turn over assets held on
behalf of their customers — including those held
outside of New York — to creditors with court
judgments or arbitration awards converted into
judgments.

The ruling, which is of great interest to international
commercial business generally, was requested from
the Court of Appeals (a state court) by a US (federal)
court on the basis that the question was controlled by
New York state law. New York statutory law defines the
rules for the enforcement of judgments in any court
within the State of New York (including federal courts).
The New York Court of Appeals is the highest court of
the State of New York and the ultimate arbiter of New
York law.

Background

In June 1993, Lee Koehler obtained a default
judgment from a US court in the state of Maryland for
more than US$2 million against his former business
partner, David Dodwell, a resident of Bermuda. Mr
Koehler registered his judgment with a US court
located in New York in order to enforce the judgment
against Mr Dodwell’s assets. Mr Dodwell owned
shares in a Bermuda company, which he had pledged
to Bank of Bermuda Limited (“BBL”) of Bermuda as
collateral for a loan. In October 1993, Mr Koehler
requested an order from the US court that BBL turn
over Mr Dodwell’s share certificates, which BBL held
in Bermuda, or money sufficient to pay the US$ 2
million judgment. The US court in New York granted
that order.

For about ten years, BBL disputed the US court’s
jurisdiction over BBL — the court’s authority to exercise
its power over BBL. However, in October 2003, BBL
agreed that it was subject to the US court’s
jurisdiction.

In March 2005, the US court dismissed Mr Koehler’s
claim, stating that the court had no in rem jurisdiction
(that is, jurisdiction over the property, the type of
power out of which ship arrests originate) over the
assets because they were not located in New York. Mr
Koehler appealed to the Second Circuit Court of
Appeals (the federal appellate court). As a question of
New York law was involved, the Second Circuit Court
of Appeals referred the matter to the New York Court
of Appeals for an advisory opinion on that issue.

Reasoning

The Court of Appeals distinguished pre-judgment and
post-judgment orders made in relation to assets of the
debtor which might satisfy the creditor’s claim.

The statute considered was Section 5225(b) of the
New York Civil Practice Law and Rules. Section
5225(b) provides that a creditor with a judgment may
commence legal proceedings against a person, such
as a bank, who is in possession of the debtor’s assets.
This statute is located within the provisions providing
for the power to make orders for the enforcement of
existing court judgments. The New York Court of
Appeals distinguished these rules from those setting
out the power to make orders preserving property
before a judgment has been obtained.

Prior to judgment, a court in New York will not order
a debtor to hand over assets to a creditor, as the court
has not yet made a determination that the creditor is
entitled to those assets. At the pre-judgment stage, the
court may order that the state take control of the assets
within the state’s territory so that those assets can be
preserved and later satisfy a judgment in favour of the
creditor. The Court of Appeals held that the basis for a
court’s power to make this type of order is the fact that
the property is within New York — that is, jurisdiction
is over the property, or in rem jurisdiction.

This remedy was distinguished from the situation in
which a creditor has already obtained a judgment (or
an arbitration award) against a debtor. The Court of
Appeals concluded that the statute empowers a court
in New York to order a person who holds property
owned by a judgment debtor to hand over that
property or pay money to a person holding a
judgment. The basis for the court’s power to do so was
held to be its power over the person holding the
property — that is, jurisdiction over the person, or in
personam jurisdiction.

Three Judges of the Court of Appeals dissented, noting
that the relevant New York statutes do not expressly
confer on the courts power to make orders with such
extraterritorial effect. In addition, the dissenting Judges
questioned whether such power was beyond the limits
of the US Constitution, which require that a party have
sufficient contact with a state before its courts exercise
their power over that party.

On the basis of its jurisdiction over BBL, which BBL
had accepted after a decade of litigation over that
point, the Court of Appeals concluded that courts in
New York (both state and federal) have the power to
order a party subject to their jurisdiction to hand over
assets — whether or not those assets are within New
York or anywhere else in the world.
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Impact

BBL may make efforts in the (federal) Second
Circuit Court of Appeals and the US Supreme
Court to challenge the ruling of the New York
Court of Appeals on US Constitutional grounds
(building on the comments of the dissenting
Judges). However, if the Koehler rule remains as it
stands, it could make New York as popular for
enforcement of judgments as it has become for

maritime attachments.

The potential scope for application of Koehler is
remarkable, particularly in relation to banks,
which in the course of their business hold the
assets of their clients in diverse locations. Any
party over whom a court sitting in New York
(whether federal or state) accepts jurisdiction will
be subject to an order which applies to their assets
anywhere in the world. This could include the
affiliates or branches of banks operating in New
York City. Such parties could be ordered to hand
over assets they hold anywhere for their clients
who become subject to judgments or arbitration

awards.

Some maritime companies have registered a
presence in the State of New York in an effort to
avoid having their US Dollar electronic funds
transfers seized pursuant to a US court order made
under Rule B of the Supplemental Rules for
Certain Admiralty and Maritime Claims. There was
already a risk to this strategy in that such a
company could become subject to proceedings in
US and New York courts, as well as to the
authority of governmental agencies such as the tax
authority of the US Internal Revenue Service.
Following Koehler, there is now a risk that a
company registered in New York will be subject to
a court order to pay, out of its worldwide assets,
money to satisfy any judgment (or arbitration

award) against it.

In recent years, the maritime world has seen pre-
judgment attachment remedies in US courts in
New York emerge as popular and powerful tools in
the pursuit of maritime claims. This has resulted
largely from the use of the US Dollar as the
currency of choice in many fields of international
business, and the position of New York as a centre
for US Dollar transactions. However, Koehler
could apply to any judgment (or arbitration award
converted to a judgment) — not merely maritime

claims.

Juan Sierra

Solicitor, London

juan.sierra@incelaw.com

Piracy — Update and Overview

This time last year, we were into the second week
of the hijacking of the M/V Faina. It was one of a
cluster of ships taken in September 2008 and held
near Hobyo, Somalia, and would take until
January this year to be resolved. Other ships were
being held near Eyl, Somalia, and one in three
attacks in the Gulf of Aden and in the seas to the
east of Somalia was proving successful. A year on,
where are we?

There have been frequent attacks by pirates during
this past September and, with the monsoons
abating, it does not take a soothsayer to predict an
increase in the intensity of those attacks over the
next few weeks. At the time of writing, there are
four ships under pirates control. The latest to be
hijacked, on 2 October, was the Alakrana, a
Spanish trawler, which took the hijacked number
to five, but this small increase lasted only until the
next day, when the Horizon 1 was released.

The summer lull has seen renewed efforts on the
part of the international community, which are
discussed below. The pirates have begun to appear
on You Tube, interviewed by various news outlets
and we have learned a little more about what
motivates them (apart from money). They have
confirmed that they see this as a business but,
worryingly, that crews from Europe are more
highly prized. The death of the Syrian master of
the Barwaqo, whatever the circumstances, was a
tragic reminder that the crew’s safety cannot be
taken for granted and that they remain very much
in the front line.

In the past, we have seen the pirates prepared to
adapt their tactics to meet the threat they face
from the naval forces. The recent attack on the
French supply vessel, the Somme, caused some
mirth in the press but is more understandable
because it happened in the dead of night when
attacks have usually taken place in daylight. We
have seen attacks in the past (such as on the Tanif)
that appear almost desperate; operating hundreds
of miles off shore, the lack of water and food has
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and applying the common law principles. So why,
then, do we have two disparate results? The cases can
be distinguished on their material facts as opposed to
their legal principles, and the factual findings by the
arbitrators in The Darya Radhe simply did not support
the appellants’ position.

Bill Amos
Partner, Hong Kong
bill.amos@incelaw.com

Shanghai People’s High Court upholds
the validity of a Hong Kong arbitration
clause

The facts of the case

Disputes arose in a fixture between Sinotrans
Guangdong (the “owners”) and Lu Qin (Hong Kong)
Co. Ltd. (the “charterers”) which provided “Arbitration
in Hong Kong and English Law to apply”. Such a
combination of mixed law and jurisdiction is
becoming increasingly popular. Ironically the
charterers, a Hong Kong entity, commenced a claim
in the Shanghai Maritime Court (the “SMC”), ignoring
the arbitration clause, and the owners applied to
contest the jurisdiction of the SMC in favour of
arbitration in Hong Kong.

The SMC ruled that PRC law was the governing law
in determining the effectiveness of the arbitration
clause and rejected the owners” application on the
basis that the abitration clause failed to stipulate the
arbitration tribunal and specify the number of
arbitrators and accordingly it was invalid under PRC
Arbitration Law. However, on appeal, the Shanghai
People’s High Court concluded that the arbitration
clause was valid and binding on the parties under
English Law and Hong Kong Law, and that the SMC
did not have jurisdiction over the merits of the
disputes.

The High Court’s reasoning was as follows. On the
interpretation of the arbitration clause, English law
should be applicable. Under English law, there can
be more than one national system of law bearing
upon an international arbitration: the substantive law
and the procedural law. In this case, the substantive
rights and duties of the parties were governed by
English Law and the procedure of the arbitration was

governed by Hong Kong law (Hong Kong being the
seat of the arbitration). Hong Kong law requires the
parties to send an application to the Hong Kong
International Arbitration Centre to determine the
number of arbitrators.

The Implications

This case has provoked a certain amount of interest
despite the fact that the High Court’s decision simply
followed the general law in China that the right of
parties to agree law and jurisdiction should be
respected by the Chinese courts. In the past, the
courts in China have had a reputation for preferring to
retain jurisdiction, in contradiction to the arbitration
clause agreed between the parties. This latest
decision, important because it is from a higher court,
indicates a move away from that approach.

Practical advice

In practical terms, parties carrying or trading goods to
China should be aware of the general principles
usually applied by the Chinese courts when deciding
whether or not to recognise an arbitration clause. In
brief, the courts should generally recognise a clause
that has been expressly negotiated between the
parties. In charterparties, this is not often a problem
as the law and jurisdiction clause is often an express
rider clause.

However, bills of lading can be problematic as it is
common in a short form bill of lading to incorporate
the terms and conditions of the governing
charterparty. In order for the terms of that
charterparty, and therefore its arbitration clause, to be
validly incorporated into a bill of lading in the eyes of
the Chinese courts, the charterparty should be clearly
identified (preferably by date, names of parties,
reference number, etc.) on the front side of the bill of
lading and the incorporation clause should have a
wide scope, for example “all terms, conditions and
exceptions contained in the charterparty, including
the arbitration clause, shall be incorporated”. This is
supported by Article 98 of the Guidelines in respect
of Trials of Commercial and Maritime Disputes
Involving Foreign Elements issued by the Supreme
Court of China in 2004, which provides that “clauses
in respect of arbitration, jurisdiction and governing
law in the charterparty shall not be binding upon a
bill of lading holder (who is not the charterer) unless
the incorporation clause expressly says that these
clauses shall be incorporated”. There have been cases
in which it was held that wordings like “freight
payable as per charterparty dated XXX" are merely for
the purpose of freight payment and are therefore not
sufficient to incorporate, in particular, an arbitration
clause from the charterparty.

Of course, whether a charterparty arbitration clause
can be successfully incorporated into a bill of lading
will depend upon the surrounding facts of each
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particular case and the court will also have some
discretion in this regard. The point to note for
shipowners and their P&I Clubs is that in order to
have the best chance to successfully stay Chinese
court proceedings in favour of a foreign
arbitration, the charterparty must be clearly
identified in the bill of lading and the
incorporation clause must be wide enough to
expressly include the arbitration clause.

Philippa Langton

Solicitor, Shanghai
philippa.langton@incelaw.com

Shirley Li
Legal Assistant, Shanghai
shirley.li@incelaw.com

The new Supreme Court

As of 1 October 2009, the House of Lords has lost
the judicial role that it has exercised in different
ways over six centuries and in its current form for
133 years and, for the first time, the United
Kingdom has a Supreme Court. The decisions of
the House of Lords extend far beyond the parties
involved in any given case. They have shaped our
society, and have directly affected our everyday
lives. Therefore, any change to its role or structure
is one which has the potential to impact upon
every level of business and society.

Background

The functions of the highest courts in the land are
presently divided between two bodies: the
Appellate Committee of the House of Lords which
is the last possible avenue for appeal in the
majority of UK decisions; and the Judicial
Committee of the Privy Council which, in addition
to its overseas and ecclesiastical jurisdiction,
considers questions as to whether the devolved
administrations, the Scottish Parliament, the
National Assembly for Wales and the Northern
Ireland Assembly are acting within their legal
powers.

As members of the House of Lords, the Law Lords
not only sit judicially, but are also permitted to

become involved in judicial debate and the
subsequent enactment of Government legislation.
This has obviously provided some cause for
concern as the Lords are members of both
legislature and judiciary. However, by convention,
the Law Lords have excused themselves from
sitting or voting on most issues.

A Consultation Paper was published in July 2003
which argued that the creation of a new Court was
necessary due to the current system raising
questions with regard to transparency and
independence. The government's view in this
Consultation Paper was that the highest court had
to be clearly independent of the legislature to
avoid any perception that its decisions could be
politically motivated. Despite the reservations
which were expressed by a number of the Law
Lords, the government announced in 2003 that it
would end the constitutional anomaly under
which a House of Lords Committee served as
Britain's final court of appeal, and replace it with a
12-member Supreme Court located in its own
building.

The New Supreme Court

The resulting Supreme Court opened for business
on 1 October 2009 in the newly renovated
Middlesex Guildhall Crown Court building on
Parliament Square. The new Supreme Court’s
functions will be:

J the final court of appeal for all United
Kingdom civil cases, and criminal cases
from England, Wales and Northern

Ireland;

o hearing appeals from civil cases in
Scotland;

J hearing appeals on arguable points of law

of general public importance;

o maintaining and developing the role of
the highest court in the United Kingdom
as a leader in the common law world;

o hearing appeals on arguable points of law
of general public importance; and

o assuming the devolution jurisdiction of
the Judicial Committee of the Privy
Council, while the Commonwealth
jurisdiction of the Council will remain
unchanged.

The most notable change is the conclusive
separation of the different arms of the British state:
Parliament will make law on behalf of the
electorate and the Justices will assess if it is being
fairly applied. Although the new Justices will be

17
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disqualified from sitting or voting in the House of
Lords, they can return to the House of Lords as full
members upon retiring from the Supreme Court. New
appointees, who will be selected by a newly
appointed commission, will not be members of the
Lords.

What changes will be seen?

There has been a great deal of interest and
speculation into how the highest court will change
under its new guise. A few of what we see as the
most interesting suggested changes are:

. Lord Falconer, the Lord Chancellor, who saw
the reforms through Parliament, agreed that
the new court would strengthen the
judiciary: "The Supreme Court will be bolder
in vindicating both the freedoms of
individuals and, coupled with that, being
willing to take on the executive," he said.
There has, however, been some opposition of
this view from other senior Law Lords who
do not consider that there will be changes of
this forceful nature.

. Lord Collins, one of the law lords who
moves to the new court in October, predicts
that his colleagues will evolve over time into
a different type of body — “perhaps not so
pivotal as the American Supreme Court, but
certainly playing a much more central role in
the legal system and approaching the
American ideal of a government of laws and
not of men”.

. Lord Neuberger fears the new final court of
appeal could assert itself in opposition to the
government. He has said that he sees there
being a real risk of "judges arrogating to
themselves greater power than they have at
the moment". Lord Neuberger, who has
declined to move to the Supreme Court and
has instead been appointed Master of the
Rolls, said in the same interview that the far-
reaching change to the legal system
appeared to have been dreamt up "over a
glass of whisky" by former Prime Minister
Tony Blair. The new court’s president, Lord
Phillips, has since replied to these comments
and said such an outcome was "a
possibility", but was "unlikely”.

o In the interests of “open access”, the
Supreme Court’s two court rooms will feature
increased seating capacity in order to
encourage public access. Furthermore, the
Court will permit its proceedings to be
televised from inside its Court room when it
begins hearing cases later this year. This is
part and parcel of the overall aim which is to

make the Supreme Court transparent.
However, whether or not this opportunity
will be seized is another question - there was
little interest from broadcasters when the
House of Lords allowed its final hearings in
July to be televised, even though this would
have been the first opportunity to show
English cases being argued in court.

In short, the aim is that the new Supreme Court will
bring some fresh changes into a body that is
renowned for its traditionalism. It will now be a
matter of time to see whether or not the creation of a
Supreme Court will achieve its core aims of
independence and transparency and deliver on its
promise of being a constitutional milestone. Public
perception will not change overnight but the system
will benefit from being perceived to be more open.
The Supreme Court was due to consider its first case
on 5 October, when the Government would face a
challenge under the Human Rights Act over powers
to confiscate money from alleged terrorists.

Paul Herring
Partner, London
paul.herring@incelaw.com

Heloise Clifford
Solicitor, London

heloise.clifford@incelaw.com
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Mortgage Enforcement: HK court sale
update

The current difficulties in the shipping markets
have re-focussed attention on mortgage
enforcement. This article outlines the court sale
process in Hong Kong, in particular the viability of
court sales by private treaty.

When is a court sale needed?

For a bank facing a default situation, a court sale
of the ship is an option of last resort.

If the ship is not encumbered with trade debt (and
if the borrower is co-operative), then the bank will
be able to use its power of private sale under the
mortgage. A private sale by the bank is a fast and
low-cost option.

However, if the ship is heavily encumbered with
trade debt and other claims, then a court sale
increases in attraction. The unique feature of a
court sale is its ability to wash the vessel free of
claims, thereby transferring a clean title to the
purchaser, and enhancing the sale price in the
process.

It is also the case that an arrest of the ship by a
third party can force the bank’s hand.

If, therefore, a court sale is required, it is necessary
to consider the method of sale. There are
essentially three methods of court sale: auction,
public invitation to tender, and private treaty. As
regards the last of these methods, although
referred to as “private treaty”, it is nevertheless a
sale by the court.

Court sale: public tender or private treaty?

A bank that has already extensively marketed the
vessel through brokers etc. will have identified the
potential buyer and established the market price.
In such circumstances, a court sale by private
treaty to the purchaser is preferable to the slower
public sale process.

However, it cannot be assumed that the court will
necessarily agree to this approach. The previous
Admiralty judge in Hong Kong delivered a
judgment in a case called The Margo L (1997) in
which he highlighted two essential
steps/objectives:

(i) the ship must be sold at the best possible
price (so that the proceeds can satisfy as
many claims as possible);

(i) the public sale of the ship must be made
known to the maritime world (so that
potential claimants can come forward).

The conclusion reached by the judge was that a
sale by way of public tender (i.e. sealed bids)
would, in the normal course, realise the best
possible price. This was because the competitive
nature of a tender process would result in bidders
submitting the best price they could afford. The
judge however acknowledged that a private treaty
sale could be considered where there were
“powerful special features”.

In order to seek a private treaty sale it would be
usual to obtain three independent valuations, with
the purchaser agreeing to pay the highest. The
factors in favour of a private treaty sale may
include the following:

o experience shows that the court’s public
tender, being viewed as a distress sale,
may attract only bargain hunters. The
highest (or only) bid is generally that of
the bank’s nominee;

o the court bailiff's own appraisement is
unlikely to exceed the independent
valuations obtained, given that the court’s
valuation would be made after an actual
inspection of the vessel (and would
therefore take into account any defects);

J the cost of maintaining the vessel under
arrest during the public sale process will
diminish the sale proceeds available to
the bank, other creditors and, ultimately,
the owners;

o a lower sale price would be likely to be
achieved on a “forced sale” basis;

o the absence of claims ranking in priority
to the bank;
J the bank’s mortgage debt exceeding the

proceeds of sale;

° the low value of the vessel, or other
special characteristics.

The viability of a private treaty sale by the court
will thus depend in large part on the individual
circumstances and characteristics of the ship to be
sold, as well as the independent valuations
obtained.
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Liberalisation of Singaporean legal
market

As part of the recent liberalisation of the Singaporean
legal market, Ince & Co Singapore is now allowed to
advise parties on international arbitration disputes
involving Singaporean law whenever arbitration is
contemplated. Now we can advise clients on their
legal rights and liabilities in disputes involving matters
of Singapore law whenever arbitration seems likely.
The definition of international arbitration is very wide
and so will cover nearly all shipping disputes, trading
cases and issues relating to sale and purchase or
shipbuilding.

There is a team of Singapore-qualified lawyers at Ince
& Co Singapore who hold local practising certificates
- they advise clients on their legal rights and liabilities
in Singapore law agreements which meet the above
requirements.

There is no doubt that the liberalisation of the legal
market will strengthen Singapore's position as an
international arbitration hub. We are witnessing a
growing willingness of clients doing business in Asia
to have their agreements governed by Singapore law
and to have their disputes resolved by arbitration in
Singapore, although English law and Singapore as a
venue is often a more popular choice for the maritime
industry.

One interesting development is that the Singapore
Chamber of Maritime Arbitration ("SCMA") has drafted
new SCMA rules to encourage parties to arbitrate in
Singapore (www.scma.org.sg). These rules mirror the
LMAA rules in not requiring parties to pay hefty sums
as administrative fees at the outset. Like the LMAA
rules, a small appointment fee is paid to the arbitrator
to commence arbitration under the new SCMA rules.

If you require any advice on Singapore law
agreements which provide for arbitration or any other
aspect of arbitrating in Singapore, please contact us.

Chris Grieveson
Partner, Singapore
chris.grieveson@incelaw.com

Clara Tan

Senior Associate, Singapore
clara.tan@incelaw.com

Deck carriage: contracting for the
carriage of goods on usual terms and
obtaining appropriate insurance

Geofizika DD v MMB International Limited [2009]
EWHC 1675 (Comm)

The English Courts have recently considered a deck
carriage case in a world where the containerisation of
the carriage of manufactured goods is now well
established. The case, which gave rise to what the
Judge described as an “unusual combination of facts”,
is interesting not only for the points that were decided
but also those that were not.

The facts

In early October 2006, the claimant, Geofizika DD
(“Geofizika”), agreed to buy from the defendant,
MMB International Limited (“MMB”), three Land
Rover ambulances for delivery to Libya. The contract
was “CIP Tripoli” (carriage and insurance paid) and
subject to Incoterms 2000, such that MMB was to
contract for the carriage of the goods “on usual
terms” and “in a customary manner”, and was
obliged to “obtain...cargo insurance...such that the
buyer...shall be entitled to claim directly from the
insurer”. MMB approached the Third Party, freight
forwarder Greenshields Cowie & Co. Ltd (“GSC”), for
a quotation. GSC in turn contracted with a line it had
not used before, Brointermed Lines Ltd
(“Brointermed”).
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On 14 November, Brointermed sent GSC a
booking confirmation stating, amongst other
things, that “ALL VEHICLES WILL BE SHIPPED
WITH ‘ON DECK OPTION' this will be remarked
on your original bills of lading...” Around 28/29
November, GSC was sent the draft bills of lading
containing the usual details only. GSC did not ask
to see Brointermed’s standard terms, to be
included on the reverse of the bills. The original
bills subsequently arrived with Brointermed’s
standard terms printed on the back, clause 7 of
which gave the carrier liberty to carry the cargo on
deck. The vessel sailed on 29 November. The
vehicles were stored on deck and two were
washed overboard in the Bay of Biscay. On 4
December, GSC sent the normal documents to
MMB, including an insurance certificate and an
invoice for insurance cover. The insurance
certificate stated “Warranted shipped under
Deck”.

The issues and the decision

In the litigation, all three parties agreed that the
contract of carriage should have provided that the
cargo be carried below deck. MMB and GSC
claimed that it did, in effect, so provide.

Did MMB fail to procure a compliant contract of
carriage?

Geofizika argued that MMB had breached its
duties in that the contract of carriage procured
permitted the carrier to carry the cargo on deck, as
demonstrated by clause 7 of the bills of lading and
the booking confirmation. MMB argued that,
before the bills were issued, there was an
“antecedent agreement” that the cargo would be
carried below deck. The booking confirmation,
which provided for an on deck option, took
priority over the standard terms of the bills such
that the contract of carriage did not allow the
cargo to be carried on deck without the bills being
specifically claused to that effect. The Court found
in favour of Geofizika, concluding that the
wording in the booking confirmation was too
ambiguous to constitute an agreement overriding
the written terms of the bills. The terms of a
contract of carriage would not be considered
“usual” or a means of carriage “customary” if they
provided for storage on deck when all parties have
agreed that the cargo should be carried below
deck.

MMB alternatively argued, in its closing
submissions, that the contract of carriage was both
usual and customary as Brointermed had no legal
right to carry the vehicles on deck. Article 111(2) of
the Hague-Visby rules obliges a carrier to properly
and carefully care for its cargo, a duty that cannot
be excluded by contract (Article 111(8)). It was not
proper for the carrier to carry the vehicles on

deck, therefore clause 7 of the bills cannot validly
permit such carriage. Geofizika countered that the
on deck option was not an exclusion prohibited by
Article 111(8), but an aspect of service that the
carrier undertook to provide properly and
carefully. Article I11(2) is concerned with the
manner in which obligations undertaken (such as
the on deck option) are carried out, and the
shipowner is prevented from excluding liability for
doing what he undertakes properly and with care.
Judge Mackie QC was inclined to agree with
Geofizika, but declined to pass judgment on this
issue until addressed in more detail by both sides.

Did MMB fail to procure a contract of insurance?

Geofizika argued that MMB had failed to procure
a contract of insurance that matched the contract
of carriage, as once the carrier exercised its option
to ship on deck the policy was voidable given the
term that the cargo was “warranted shipped under
Deck”. The Court found in favour of Geofizika,
rejecting MMB’s contention that it was only
obliged to procure insurance to cover the whole
period of the contract of carriage. MMB also
argued that the insurance was only invalid due to
Brointermed’s breach of contract, for which MMB
could not be held liable. Whilst Judge Mackie QC
agreed that a seller is not bound to insure against
losses arising out of breaches of the contract of
carriage by the carrier, the buyer’s remedy being
against the carrier and not the seller, the seller
remains under an obligation to procure insurance
documents that are valid at the time they are
obtained. On the facts of the case, there was never
a proper contract of insurance as the policy was
“doomed from the start”.

MMB’s claim against GSC

MMB brought third party proceedings against GSC
for an indemnity on the basis that, by giving a
warranty that the goods would not be carried on
deck, GSC had breached its obligations as a freight
forwarder to use reasonable skill and care. GSC
argued that it was entitled to expect the carrier to
perform its normal duties competently, and that it
had discharged its own responsibilities by
identifying Brointermed in Lloyd’s Loading List, a
publication widely relied upon within the industry.
Brointermed had advertised a RORO service
where “RORO” necessarily meant carriage under
deck, GSC'’s witness evidence describing RORO
and on deck carriage as “completely exclusive
concepts”. Judge Mackie QC found in favour of
MMB. Although GSC may have genuinely believed
that any RORO contract necessarily involved
shipment under deck, there was no evidence that
this was the case. If GSC had checked
Brointermed'’s website, it would have been clear
that it was at least in doubt that carriage would be
on a RORO basis. The wording of the booking
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confirmation was ambiguous and the position should
have been verified before the insurance warranty was
given.

Comments

The outcome of this judgment is a lesson that any
party to a contract of carriage should never make
assumptions as to the manner in which the contract
of carriage is to be carried out. This case also
highlights the fact that, where cargo insurance
procured by a CIP seller does not cover the carrier’s
breach of the contract of carriage (on the basis that a
seller ought not to be responsible for events occurring
after the policy’s inception), it is the buyer who is
most exposed. Although the fact that the policy was
void from inception meant that this issue was not
fully discussed, we hope that the point is clarified in
more detail by the Courts in the future. This case also
raises the potentially significant issue as to whether
the on deck option was an exclusion prohibited by
Article I11(8) or an aspect of service which the carrier
undertook to provide. We and the industry await with
interest to see if this point receives further judicial
consideration.

Jeremy Farr
Partner, London

jeremy.farr@incelaw.com

—

ﬂ Iil.

Jennifer Hughes
Solicitor, London
jennifer.hughes@incelaw.com

Business & Finance

Opportunities in tough times - Steering
a right course

At the height of the credit crunch and at a time when
many shipping companies were struggling to raise
new finance, one client of Ince & Co was bucking the
trend and proving that investment is still obtainable in
the shipping market.

The corporate team at Ince & Co recently acted for a
long standing client, a large international shipping
group, in a US$100 million investment by a US
finance house. In what was otherwise a very
demanding environment, this was an extremely
attractive proposal for our client, and it was important
for the lawyers at Ince to ensure that our client’s
interests were best protected, whilst also ensuring that
the interests of the finance house, as the provider of
the equity, and our client’s interests, as the executor
of the agreed investment strategy, were fully aligned.

It was agreed that this alignment would be best
achieved by the equity provider taking an initial
subscription for shares in our client company,
coupled with providing ongoing investments through
a series of special purpose limited partnerships
incorporated in the British Virgin Islands. The
transaction involved the lawyers at Ince instructing
and co-ordinating lawyers in New York and the British
Virgin Islands, and this multi-jurisdictional element to
the transaction added an extra layer to what was
already a complicated and unusual transaction.

Initial Subscription

The initial investment made by the finance house was
for US$5 million, for a 26% shareholding in our
client company. Furthermore, an option was taken to
subscribe for a further 25% of the company (for an
additional US$7.5 million), which would, if
exercised, give the finance house a controlling
interest of 51% in our client company. In addition to
drafting and negotiating a lengthy share subscription
agreement, the Ince team was also responsible for
drafting a shareholders’ agreement to govern the
relationship between the existing shareholders of the
company and the new equity provider.

Ongoing Investment

With the remaining pot of funds made available to
our client, the company will use its knowledge of the
shipping market to find shipping projects to invest in
over the coming three to five years. The further
investments will take place through special purpose
limited partnerships, incorporated in the British Virgin
Islands, the profits of which will be shared between
the equity provider and our client company. The Ince
team was involved in drafting the terms of the limited
partnership agreements governing the administration
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of these profit sharing vehicles, and also the terms
of the gain sharing plan setting out the basis on
which the profits will be distributed. It is hoped
that these investments will project our client into a
substantial shipping company.

This transaction is just one example of the work
that the corporate team at Ince & Co has been
carrying out in recent months for Ince’s shipping
clients.

Stephen Jarvis
Partner, London

stephen.jarvis@incelaw.com

Lindsay Jordan

Solicitor, London
lindsay.jordan@incelaw.com

Companies Act 2006 — important
changes to your company’s
constitution finally implemented

Overview

The final provisions of the Companies Act 2006
(2006 Act) came into force on 1 October 2009.
Some of these provisions deal with changes to a
company's constitutional documents. Under
previous company law, the constitution of a
company was divided between its Memorandum
and its Articles of Association. Under the 2006
Act, the Memorandum will cease to exist in its
current form. For any new company, the
Memorandum will be a simple document showing
only the subscribers’ intention to form a company.
For all existing companies, as from 1 October, the
information contained in the Memorandum will be
treated as forming part of the company’s Articles.

Directors and members of existing companies will
not be required to make any changes to their
Articles of Association as a result of the final
implementation of the 2006 Act.

However, the 2006 Act contains numerous
changes from previous legislation dealing with a
company’s Articles. We would suggest existing
companies review their current Articles and
consider whether changes are appropriate for
some or all of the following reasons:

(i) to take advantage of relevant new
provisions in the 2006 Act;

(ii) to ensure that the implementation of the
1 October 2009 changes will not affect
the operation or validity of any existing
provisions of their Articles;

(i) to eliminate redundant provisions and

out of date references to sections of

previous legislation; and

(iv) to remove unnecessary restrictions and

obligations.

A company reviewing its articles should consider
whether or not changes may be required to take
account of any of the following matters which are
altered by the 2006 Act:

(i) electronic communications with
shareholders and others;

(i) directors’ conflicts of interest;
the notice period for general meetings;
the process of written resolutions;

v) annual general meetings and the
retirement of directors by rotation;

(vi)

extraordinary general meetings;

(vii)

company secretaries;

(viii) a chairman’s casting vote.
In addition, the following questions should be
considered:

1. Should the company update its articles? If
so, should the company amend its
existing articles or adopt the newly
introduced form of Model (standard)
articles as its default set of articles?

2. Does the memorandum set out specific
objects of the company and if so, should
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they continue in whole or in part, or be Employment Law

removed entirely?
3. Does the company have only one class of Legislative Changes
shares? If so, should the directors themselves
have power to allot further shares of that
single class without the need for further
shareholder approval?

Increase in statutory redundancy pay

It was announced in the 2009 budget that from 1
October 2009 a week’s pay for the purposes of
calculating statutory redundancy pay will be
increased to £380 (resulting in a maximum potential
payment of £11,400). The annual up-rating of this
figure in February 2010 will be suspended and the
next review will be in February 2011.

4. Does the company want to retain its current
statement of authorised share capital? If so,
this becomes the maximum until altered or
removed entirely by ordinary resolution.

National minimum wage

The annual national minimum wage increase takes
effect from 1 October 2009. The new standard adult
hourly rate has risen from £5.73 to £5.80 per hour.
This is significantly less than the increases for the last

: ( ” four years, no doubt due to the impact of the

recession.
Nick Gould Additional paternity leave to be introduced in April
Partner, London 2011

nick.gould@incelaw.com

The Government has announced plans to introduce
"additional paternity leave" for parents of babies due
on or after 3 April 2011. This will apply where the
mother ends her maternity leave early and will
effectively transfer to the father the remainder of that
leave, up to a maximum of six months, three months
paid at the statutory rate and three months unpaid.

The proposal to increase statutory maternity pay from
39 to 52 weeks, which the Government originally
James Gilbertson hoped to implement at the same time as the new
Solicitor, London paternity right, is understood to be on hold.

james.gilbertson@incelaw.com . .
The Equality Bill 2008-2009

The Equality Bill 2008-2009 was published on 27
April 2009, following over four years of reviews,
discussions and consultations.

The Bill, designed to harmonise and strengthen
discrimination law, will unify and re-state existing
discrimination legislation concerning sex, race,
disability, sexual orientation, religion or belief and
age, adopting a common approach where
appropriate. It will also make some significant
changes, including:

o proposals to make gender pay discrimination
more transparent;

o a new type of claim for gender pay
discrimination based on hypothetical
comparators;
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] new types of disability discrimination and
a widening of the definitions of direct
discrimination and harassment to cover
claims based on "association" and
"perception".

The Bill also broadens the scope of permitted
positive action to allow employers to choose
between two equally-qualified candidates by
selecting one from an under-represented minority.

The Bill is expected to have its first reading in the
House of Lords this Autumn and to receive Royal
Assent in Spring 2010, with the first provisions
coming into force in Autumn 2010.

Recent Cases

Default Retirement Age Is Legal — For Now

R (on the application of Age UK) v Secretary of
State for Business, Innovation and Skills

On 25 September 2009, the English High Court
gave its decision in the case known as the ‘Heyday
challenge’, ruling that it is legal for employers to
force their employees to retire when they reach the
age of 65.

The case had been brought by Age UK against the
Government (in the form of the Secretary of State
for Business, Innovation and Skills). Age UK
argued that the default retirement age of 65
contained in Regulation 30 of the Employment
Equality (Age) Regulations 2006 (relating to age
discrimination) should be struck down as unlawful
on the basis that there was not a clear and
consistent social policy aim underlying it.

The Court held that the default retirement age had
been implemented to pursue legitimate social
policy objectives in relation to the integrity of the
labour market. However, the Court also considered
it significant that shortly prior to trial the
Government announced that it would conduct a
review of Regulation 30 next year. If the
Government had not so indicated, the Court
would likely have found for Age UK. The Court
gave strong indications that the position would
have to change following the Government'’s
review.

The result is that, for the time being, it is lawful to
have a default retirement age of 65, but that this is
likely to change once the review takes place early
next year.

Part-Time Employees and Pro Rata Salaries
Keenan v Barclays Bank Plc

Mrs Keenan worked as a cashier for a building
society and then, following a TUPE transfer in

February 2006, as a complaints officer for
Barclays. Prior to the TUPE transfer Mrs Keenan
received a basic salary of £9,000 per year.
Following the TUPE transfer she was advised that
her basic salary was £17,000. However, Mrs
Keenan worked part-time and this was the rate
intended for a full-time employee in her position.
Mrs Keenan assumed she had been given a long
overdue and generous pay rise and neither party
realised the mistake until much later. The
employment tribunal held that Barclays was bound
to continue paying Mrs Keenan at the full time
rate. In particular, the tribunal rejected Barclays’
argument that the term of the contract relating to
salary was void and should be substituted by the
correct salary information, since Mrs Keenan had
no knowledge of the mistake.

In cases where there is a TUPE transfer and
whenever employing a part-time employee,
employers need to be very careful regarding
employees’ correct terms and conditions and
should always ensure that either the actual part-
time salary is stated or, if a full-time salary is
stated, that it is expressed to be “pro-rata”.

Holiday Pay For The Long Term Sick
HM Revenue & Customs v Stringer

In the case of HM Revenue & Customs v Stringer
the House of Lords considered whether employees
on sick leave were entitled to take paid leave even
though they were not at work. Following the
House of Lords referral, the European Court of
Justice (ECJ) decided that workers continue to
accrue annual leave during periods of sickness
absence and that it is for each EU member state to
determine whether annual leave can actually be
taken during sickness absence. In the event that a
member state does not allow annual leave to be
taken during sickness absence, workers must be
permitted to carry over the accrued leave to
subsequent years.

When the case returned to the House of Lords,
HM Revenue & Customs conceded (and the
House of Lords implicitly agreed) that, following
the ECJ’s decision, the Working Time Regulations
must be interpreted as allowing annual leave to be
taken during sick leave, since they expressly
prevent annual leave being carried over.

Employers should consider implementing policies
for managing the payment of holiday pay for
employees on sick leave. In order to prevent the
accrual of significant liabilities, employers should
ensure that employees on extended sick leave take
annual leave at the appropriate time. Employers
should be wary of terminating employees on long
term sick leave to avoid paying ongoing holiday
pay as this could lead to unfair dismissal and/or
disability discrimination claims.
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Workers Can Claim Back Holidays Ruined By IlIness
Pereda v Madrid Movilidad

The European Court of Justice (ECJ) has held that
workers who are ill during their holidays can now
claim the time back from their employers so that it
does not count towards their annual leave
entitlement.

Mr Pereda, a specialist driver, suffered an accident at
work shortly before the commencement of his four
week holiday. The injury incapacitated him for six
weeks, thus almost entirely overlapping with his
planned holiday. He requested an additional period
of annual leave which was refused.

The ECJ held that the Working Time Directive
(implemented in Great Britain by the Working Time
Regulations 1998) requires workers on sick leave
during a period of scheduled annual leave to be
given the right to take annual leave at a later date.

Although the case related to an employee who had
booked his holiday and became unwell before it

began, the judgment specifically said that if a worker
does not wish to take annual leave during a period of

sick leave, additional annual leave must be granted
for a different period.

Employers should consider adopting policies for the
reclaiming of holiday time lost due to illness to avoid
abuse of this right.

Charlotte Davies
Partner, London
charlotte.davies@incelaw.com

Katy Carr

Senior Associate, London
katy.carr@incelaw.com

Other News

Ince Dubai and Piraeus each gain
shipping Partners

Ince & Co’s teams in Dubai and Piraeus have each
been supplemented with the arrival of a senior
shipping partner from London.

Graham Crane has transferred from London to Dubai,
whilst Nick Shepherd has moved from London to
Piraeus. Graham joined the firm in 2001 bringing
more than 20 years’ experience as a shipping partner.
Nick has spent the last decade in London and is now
returning to the Piraeus office where he spent five
years as a partner in the 1990s. Both have a
significant number of international shipping clients.

k\.in

Graham Crane

Partner, London

graham.crane@incelaw.com

Nick Shepherd
Partner, London

nick.shepherd@incelaw.com
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Our Global Ship Finance Team

Our ship finance team advises banks and owners on all aspects of asset financing for the global
shipping and offshore energy markets. We advise borrowers and lenders on ship finance transactions,
primary and bareboat registration, refinancing and workouts and related advisory work. We also
HAMBURG advise on sale and purchase for trading or scrap of second hand tonnage and on the acquisition of
newbuildings. Our expertise extends to the preparation and negotiation of loan and security
documents, the enforcement of ship mortgages by attachment and the enforcement of judgments,
along with associated corporate and company matters.

Jan Hungar
Georg Lehmann

LONDON.

SHANGHAI

Baker
Dean Norton

Peter Murray
Peter Measures

Paul Ho
LE HAVRE

HONG KONG
&,

David Beaves
Bill Amos

Fred Vroom
Jérome Cohen

Email: firstname.lastname@incelaw.com

Robin Parry Bob Deering Martin Brown
Tricia Tong


mailto:firstname.lastname@incelaw.com

Ince & Co is an international commercial law firm which practises in seven broad strands:
AVIATION | BUSINESS & FINANCE | COMMERCIAL DISPUTES | ENERGY & OFFSHORE | INSURANCE & REINSURANCE | INTERNATIONAL TRADE | SHIPPING
Dubai Hamburg Hong Kong Le Havre London Paris Piraeus Shanghai Singapore

T:+971 4 3598982 T:+49 40 38 0860 T:+852 2877 3221 T+33235221888 T+442074810010 T+33153769100 T:+302104292543  T:+86 2161571212 T:+65 6538 6660
F:+971 4 3590023 F:+49 40 38 086100  F:+852 2877 2633 F:+33235221880 F:+442074814968 F:+33153769126 F:+302104293318  F:+86 2161703922  F:+65 6538 6122

E: firstname.lastname@incelaw.com
24 Hour International Emergency Response T +44 20 7283 6999

The information and commentary herein do not and are not intended to amount to legal advice to any person on a specific matter. They are furnished for information
purposes only and free of charge. Every reasonable effort is made to make them accurate and up to date but no responsibility for their accuracy or correctness, nor for any
consequences of reliance on them, is assumed by the firm. Readers are firmly advised to obtain specific legal advice about any matter affecting them and are welcome to speak
to their usual contact.

© 2011 Ince & Co International LLP, a limited liability partnership registered in England and Wales with number OC361890. Registered office and principal place of
business: International House, 1 St Katharine's Way, London, EIW 1AY.

LEGAL ADVICE TO BUSINESSES GLOBALLY FOR OVER 140 YEARS

WWW.INCELAW.COM






