





In this case, Mr Shah'’s holiday year under his
contract of employment ran from 1 April to 31
March. Mr Shah booked a four week holiday from 22
February to 21 March 2009 (accounting for 12 days
of his annual holiday entitlement as he worked a
three day week). However, Mr Shah broke his ankle
and was absent from work between 15 January and
18 April 2009. His sickness absence therefore
overlapped with his holiday period. In April 2009, Mr
Shah asked his employer if he could reclaim his 12
days holiday but was refused on the basis that this
holiday related to a previous holiday year and had
therefore been lost.

The Tribunal held that national law must follow the
ECJ decision in Pereda and permit an employee who
falls sick during a period of annual leave to take that
annual leave subsequently within the holiday year or,
if time does not permit, within the following leave
year.

As a result of this decision, employers may wish to
consider implementing policies and procedures for
the reclaiming of holiday time lost due to illness.

Katy Carr
Senior Associate, London
katy.carr@incelaw.com

Yachts & Superyachts

Owning a Superyacht in the UAE: new
regulations for the large private yacht
sector

The UAE’s National Transport Authority (the “NTA”)
has recently published its new regulations
(“Regulations”) for larger private yachts, bringing
much needed clarity and depth to the existing local
regulatory structure. The NTA gave consideration to
the existing international conventions but has
confirmed that it did not believe such conventions
adequately addressed the larger size segment of
private yachts that are now regular sights in local
marinas within the UAE i.e. “those above 24 meters
not intended for commercial use, without any
restriction with respect to the number of persons on
board, not the maximum size of the yacht.”(Article
1.1)

The Regulations deal almost exclusively with the
operation and fitting out of the yacht itself, with

sections covering issues such as buoyancy and
stability (Part 2), structural integrity (Part 3), pollution
prevention (Part 5), navigation and control (Part 7),
life saving (Part 9) and manning (Part 11). The
Regulations also touch upon issues regarding the
ownership of UAE flagged yachts in relation to their
scope of application. The Regulations apply to all
types of new UAE registered private yachts of 24
meters or over in length engaged in international or
domestic voyages, the keels of which are laid or at a
similar stage of construction on or after 1 July 2010
(Articles 1.2.1 & 1.2.2) as well as existing UAE
registered private yachts (Article 1.2.3).

These new Regulations are a clear indication of the
UAE’s ambitions to increase confidence and bring
transparency to a burgeoning business sector. The
Regulations, however, do not apply to yachts engaged
in commercial trade or those available for lease
(Article 1.1). So what exactly is the present situation
for new players to the country who are looking to
set up a charter business?

Registration

According to the UAE Maritime Code (Federal Law
No. 26 of 1981), the requirements for registration on
the UAE Registry are currently as follows:

1) completion and submission of the
application form obtained from the Ship
Details Department;

2) Ship Building Certificate for new ships or
certified Contract of Sale;

3) duly attested Ship Deletion Certificate (if it is
not new); and

4) the yacht must be classified with one of

the approved supervision authorities for at
least the past five years.

Once the application has been approved and
following the publication of an announcement in two
local newspapers, the yacht will be issued with a 60
day temporary registration. If no objections are raised
within the 60 day period, the registration will be
considered permanent and the official Certificate of
Registry will be issued accordingly. These
requirements (for any type of yacht) have not been
changed as a result of the issuance of the new NTA
Regulations.

Ownership issues

A UAE citizen or national or a qualified foreign
maritime entity registered with an address in the UAE
can register a yacht for commercial use with the UAE
Registry, renewable on an annual basis. The terms
“citizen” and “national” include corporations, limited
liability companies, partnerships, limited partnerships
and associations of individuals, in accordance with
UAE laws (Articles 1.4.2 & 1.4.3). Whilst this may
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seem straightforward, in accordance with Article
14 of the UAE Maritime Code (Federal Law No. 26
of 1981) only a UAE National or UAE National-
owned company is permitted actually to own a
yacht flying the UAE flag and/or lease this yacht
for commercial charter (Article 16, UAE Maritime
Code). This means that any foreign-owned vessel
hoping for charter business in the UAE has to be at
least 51% owned by a national of the UAE. This
may not be desirable in all circumstances.

Financing

For an expatriate looking to set up a yacht charter
business in the UAE the yacht ownership issue
presents a tricky situation when it comes to
financing the purchase of any yacht. In order to
operate here, the vessel needs to fly the UAE flag
which is not always acceptable to international
mortgage lenders. Elsewhere in the world, a
standard requirement of such a financing package
would be that an encumbrance is placed on the
ship’s register, thus giving the bank a priority right.
Whilst a mortgage or pledge is a well recognised
financing vehicle under UAE law, as far as we are
aware, a mortgage may only be registered against
a UAE-flagged yacht when it is 100% owned by a
national of the UAE or a UAE national-owned
company.

Since it is commonplace for a yacht available for
charter to be only 51% owned by a UAE national,
the most widespread solution we have seen to this
problem is for financing to be sourced from a local
bank which is aware of the limitations of the local
laws and, where security over the vessel is
required to be given by an individual to the bank,
the bank may use various forms of security
including a pledge over movables and post dated
cheques. At present, failing to honour a cheque is
a criminal offence under the UAE Penal Code,
Article 401. Where the mortgage is given to a
local LLC or a free zone entity, in our experience
the bank would normally secure this type of loan
through a pledge over movables, a business
mortgage against the company’s trade licence and
post dated cheques.

The future

The UAE is keen to create an attractive shipping
registry akin to those of Malta and the Isle of Man.
If this is to become a reality, then the types of
ownership issues addressed in this article will
need to be overcome. There are rumours that the
government of Abu Dhabi is working on an
Amended Maritime Code, possibly with this aim in
mind. If this is indeed true then you are advised to
watch this space!

Bob Deering
Partner, Dubai
bob.deering@incelaw.com

Alexandra Bailey

Lawyer, Dubai
alexandra.bailey@incelaw.com

Other News

Ince & Co’s four new partners - all
trained with the firm

Effective from 1 May 2010, Ince & Co will
promote four solicitors to the partnership,

increasing the number of partners from 86 to 90.

The new partners are:

Jeremy Biggs (London)
Brian Boahene (Dubai)
Fionna Gavin (London)

John Simpson (Singapore)

The four new partners advise in the following
areas:

Jeremy Biggs — Jeremy specialises in dispute
resolution with a particular focus on shipping
litigation, as well as international trade and
insurance & reinsurance. He has experience
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handling high value claims in court and arbitration
proceedings, both in London and abroad.

Email: jeremy.biggs@incelaw.com

f

Brian Boahene — Brian’s practice covers the breadth
of the firm’s contentious and non-contentious areas.
He acts in all aspects of commercial litigation and
arbitration for clients with interests in shipping,
aviation, energy, insurance and construction. On
non-contentious matters he advises on company
establishment, share sale and purchase agreements,
joint ventures, insurance issues and real estate
transactions.

Email: brian.boahene@incelaw.com

Fionna Gavin — Fionna specalises in shipping and
insurance dispute resolution both in the High Court
and arbitration. She has been heavily involved in the
recovery aspects of a number of major shipping
casualties and regularly advises on jurisdiction and
limitation issues. She has spent time on secondment
with a large international insurer and a P&l Club.

Email: fionna.gavin@incelaw.com

John Simpson - John specialises in dispute resolution
in the fields of shipping and international trade. He
has extensive experience in London High Court
proceedings and arbitrations in London and
Singapore. He regularly advises on shipping
derivatives, having been involved in a large number
of high value disputes in this area.

Email: john.simpson@incelaw.com
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