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in the latter case. Furthermore, there was no
finding of a general market understanding that
damages arising from delay during the period of a
time charterparty were limited to the difference
between charter and market rates during the
period of delay. On the contrary, the judge said,
the general understanding is that a lost voyage
fixture is a well recognised measure of damages in
charterparty cases.

As regards the tribunal’s findings in this case, the
judge found nothing surprising in the arbitrators’
conclusion that the loss of a fixture during the
course of a charterparty due to delay in meeting a
laycan caused by the owners' breach of
charterparty was foreseeable and was a loss of the
kind arising naturally and in the ordinary course of
things. Vessels were chartered in order to be
traded and trading would frequently involve sub-
letting (in fact, time charters would normally
include an express liberty to do so). Simple
ordinary vessel trading often involved fixtures for
the carriage of specific cargo, usually by voyage
charter or by a time charter trip and the lifting of
these cargoes almost invariably involved a laycan
or a cancelling date. In the judge’s opinion,
therefore, “one would expect it to be well within
the reasonable contemplation of an owner that
delay of significance in arriving or being ready to
load at the designated load port may result in the
loss of a fixture, as the Tribunal found. If so, lost
profit on such a fixture would equally be well
within their reasonable contemplation.”

Furthermore, in The Derby [1984] 1 Lloyd’s Rep
635, it was clearly recognised that a claim for lost
profits on a voyage charter which could not be
performed because of delay due to owners’ breach
of a time charterparty could properly be made, so
long as the loss could be proven.

Consequently, the owners’ appeal was dismissed
and leave to appeal was also refused.

Comment

In our February 2009 e-brief, we reported on the
decision in The Amer Energy and commented that
that decision suggested there was no new test for
remoteness of damage as a result of The Achilleas
and that if that was correct, The Achilleas might
be limited to its own (special) facts. The decision
in the present case would appear to bear out that
view and as such, may be welcomed as reducing
uncertainty in this area.

Enforcing covenant not to sue in
Himalaya clause did not fall foul of
Article III rule 8 of the Hague Rules

Whitesea Shipping and Trading Corporation & Anr
v El Paso Rio Clara LTDA & Ors (The Marielle
Bolten) [2009] EWHC 2552 (Comm)

In October 2009, Ince & Co successfully obtained
an interim anti-suit injunction on behalf of
Whitesea Shipping (owners), restraining cargo
interests and their insurers from suing third parties
to the bills of lading outside of the English courts,
in breach of the covenant not to sue third parties
and the exclusive English law and jurisdiction
clause in the bills.

Brief facts

The Marielle Bolten grounded off Puerto Plata,
Dominican Republic in January 2006, laden with
cargo carried under a number of bills of lading.
General average was declared and cargo interests
put up average bonds and guarantees. The GA
adjustment was published in June 2009, following
which owners sought to recover GA contributions
from cargo interests.

However, prior to the publication of the
adjustment, cargo interests under a number of bills
of lading commenced proceedings against owners
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In this case, Mr Shah’s holiday year under his
contract of employment ran from 1 April to 31
March. Mr Shah booked a four week holiday from 22
February to 21 March 2009 (accounting for 12 days
of his annual holiday entitlement as he worked a
three day week). However, Mr Shah broke his ankle
and was absent from work between 15 January and
18 April 2009. His sickness absence therefore
overlapped with his holiday period. In April 2009, Mr
Shah asked his employer if he could reclaim his 12
days holiday but was refused on the basis that this
holiday related to a previous holiday year and had
therefore been lost.

The Tribunal held that national law must follow the
ECJ decision in Pereda and permit an employee who
falls sick during a period of annual leave to take that
annual leave subsequently within the holiday year or,
if time does not permit, within the following leave
year.

As a result of this decision, employers may wish to
consider implementing policies and procedures for
the reclaiming of holiday time lost due to illness.

Yachts & Superyachts

Owning a Superyacht in the UAE: new
regulations for the large private yacht
sector

The UAE’s National Transport Authority (the “NTA”)
has recently published its new regulations
(“Regulations”) for larger private yachts, bringing
much needed clarity and depth to the existing local
regulatory structure. The NTA gave consideration to
the existing international conventions but has
confirmed that it did not believe such conventions
adequately addressed the larger size segment of
private yachts that are now regular sights in local
marinas within the UAE i.e. “those above 24 meters
not intended for commercial use, without any
restriction with respect to the number of persons on
board, not the maximum size of the yacht.”(Article
1.1)

The Regulations deal almost exclusively with the
operation and fitting out of the yacht itself, with

sections covering issues such as buoyancy and
stability (Part 2), structural integrity (Part 3), pollution
prevention (Part 5), navigation and control (Part 7),
life saving (Part 9) and manning (Part 11). The
Regulations also touch upon issues regarding the
ownership of UAE flagged yachts in relation to their
scope of application. The Regulations apply to all
types of new UAE registered private yachts of 24
meters or over in length engaged in international or
domestic voyages, the keels of which are laid or at a
similar stage of construction on or after 1 July 2010
(Articles 1.2.1 & 1.2.2) as well as existing UAE
registered private yachts (Article 1.2.3).

These new Regulations are a clear indication of the
UAE’s ambitions to increase confidence and bring
transparency to a burgeoning business sector. The
Regulations, however, do not apply to yachts engaged
in commercial trade or those available for lease
(Article 1.1). So what exactly is the present situation
for new players to the country who are looking to
set up a charter business?

Registration

According to the UAE Maritime Code (Federal Law
No. 26 of 1981), the requirements for registration on
the UAE Registry are currently as follows:

1) completion and submission of the
application form obtained from the Ship
Details Department;

2) Ship Building Certificate for new ships or
certified Contract of Sale;

3) duly attested Ship Deletion Certificate (if it is
not new); and

4) the yacht must be classified with one of
the approved supervision authorities for at
least the past five years.

Once the application has been approved and
following the publication of an announcement in two
local newspapers, the yacht will be issued with a 60
day temporary registration. If no objections are raised
within the 60 day period, the registration will be
considered permanent and the official Certificate of
Registry will be issued accordingly. These
requirements (for any type of yacht) have not been
changed as a result of the issuance of the new NTA
Regulations.

Ownership issues

A UAE citizen or national or a qualified foreign
maritime entity registered with an address in the UAE
can register a yacht for commercial use with the UAE
Registry, renewable on an annual basis. The terms
“citizen” and “national” include corporations, limited
liability companies, partnerships, limited partnerships
and associations of individuals, in accordance with
UAE laws (Articles 1.4.2 & 1.4.3). Whilst this may
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Shipping

Commercial Court provides further
guidance on remoteness of damage in
breach of charterparty cases

Sylvia Shipping Co Limited v Progress Bulk Carriers
Limited [2010] EWHC] 542 (Comm) (The Sylvia)

This recent decision of Mr Justice Hamblen in the
Commercial Court provides further useful guidance
on the measure of recoverable damages in breach of
charterparty cases. The House of Lords decision in
The Achilleas in 2008 resulted in much debate and
discussion on remoteness of damage and whether a
new test of “assumption of responsibility” for a
particular type of loss had been introduced by at least
a majority of their Lordships. In the Amer Energy
[2009] 1 Lloyds Rep 293, Mr Justice Flaux did not
consider that any new test as to recoverability of
damages in contract and remoteness different to the
classic rule in Hadley v Baxendale (as refined in
subsequent cases) had been laid down. Mr Justice
Hamblen in this case takes a similar view and
indicates that the orthodox approach to remoteness
of damage remains the “standard rule” and that it is
only in relatively unusual cases such as The Achilleas
itself where a consideration of assumption of
responsibility may be required.

Background

The dispute between the parties in this case was
originally dealt with by arbitration, where the
arbitrators held that the owners had failed to exercise
due diligence and had breached their maintenance
obligations under a time charter leading to a delay in
readiness of the vessel to load cargo. The resulting
delay led to charterers missing the laycan for a sub-
fixture which was subsequently cancelled by the sub-
charterers. The charterers re-fixed the vessel but the
new sub-charter was less profitable and charterers
claimed the resulting loss of profit from the owners.
The arbitral tribunal found that the loss of profit
under the sub-charter was recoverable. The owners
appealed to the court, relying inter alia on the House
of Lords decision in The Achilleas to argue that the
appropriate measure of recoverable damages was
limited to the difference between the market and
charter rates during the period of delay.

The Achilleas related to the late redelivery of a time
chartered vessel following a legitimate final voyage.
The follow on charter was lost as a result and owners
were forced to renegotiate a substantially reduced
rate of hire with the new charterers. They sought to
claim damages for the difference between the
original and re-negotiated rates of hire for the entire
duration of the follow on charter, which was for 4-6

months. The House of Lords however held that the
owners’ damages were limited to the difference
between the market rate of hire and the rate of hire
agreed in the contract which was breached and only
for the period during which owners were deprived of
the vessel by late delivery. However, their Lordships
differed in the approaches they took to remoteness of
damage and this divergence of opinion has given rise
to some uncertainty as to the applicable test.

Commercial Court decision

Mr Justice Hamblen considered the relevant case-law
on remoteness of damage, starting with the classic
statement of the rules regarding remoteness as laid
down in Hadley v Baxendale and as refined in
subsequent decisions such as the House of Lords
decision in The Heron II. He stated that the generally
accepted test for remoteness “has been whether the
loss claimed was of a kind or type which it would
have been within the reasonable contemplation of
the parties at the time that the contract was made as
being not unlikely to result”. He added, however, that
the House of Lords decision in The Achilleas “has
called into question whether that remains a sufficient
test”.

Having reviewed The Achilleas, Mr Justice Hamblen
concluded that it “results in an amalgam of the
orthodox and the broader approach. The orthodox
approach remains the general test of remoteness
applicable in the great majority of cases. However,
there may be “unusual” cases, such as The Achilleas
itself, in which the context, surrounding
circumstances or general understanding in the
relevant market make it necessary specifically to
consider whether there has been an assumption of
responsibility. This is most likely to be in those
relatively rare cases where the application of the
general test leads or may lead to an unquantifiable,
unpredictable, uncontrollable or disproportionate
liability or where there is clear evidence that such a
liability would be contrary to market understanding
and expectations.”

He added that this conclusion was consistent with
other recent cases, for example Classic Maritime v
Lion Diversified Holdings [2010] 1 Lloyd’s Rep 59,
where the judge stated that he would be “highly
surprised” if The Achilleas had established a new test
for the recoverability of damages for breach of
contract.

Mr Justice Hamblen distinguished The Achilleas from
the present case. Whereas a lost follow on fixture
made at the end of a charter could be for any period,
a lost sub-charter could never be for a longer period
than the time charter itself. It was less likely,
therefore, that an “unquantifiable, unpredictable,
uncontrollable or disproportionate” loss would arise

seem straightforward, in accordance with Article
14 of the UAE Maritime Code (Federal Law No. 26
of 1981) only a UAE National or UAE National-
owned company is permitted actually to own a
yacht flying the UAE flag and/or lease this yacht
for commercial charter (Article 16, UAE Maritime
Code). This means that any foreign-owned vessel
hoping for charter business in the UAE has to be at
least 51% owned by a national of the UAE. This
may not be desirable in all circumstances.

Financing

For an expatriate looking to set up a yacht charter
business in the UAE the yacht ownership issue
presents a tricky situation when it comes to
financing the purchase of any yacht. In order to
operate here, the vessel needs to fly the UAE flag
which is not always acceptable to international
mortgage lenders. Elsewhere in the world, a
standard requirement of such a financing package
would be that an encumbrance is placed on the
ship’s register, thus giving the bank a priority right.
Whilst a mortgage or pledge is a well recognised
financing vehicle under UAE law, as far as we are
aware, a mortgage may only be registered against
a UAE-flagged yacht when it is 100% owned by a
national of the UAE or a UAE national-owned
company.

Since it is commonplace for a yacht available for
charter to be only 51% owned by a UAE national,
the most widespread solution we have seen to this
problem is for financing to be sourced from a local
bank which is aware of the limitations of the local
laws and, where security over the vessel is
required to be given by an individual to the bank,
the bank may use various forms of security
including a pledge over movables and post dated
cheques. At present, failing to honour a cheque is
a criminal offence under the UAE Penal Code,
Article 401. Where the mortgage is given to a
local LLC or a free zone entity, in our experience
the bank would normally secure this type of loan
through a pledge over movables, a business
mortgage against the company’s trade licence and
post dated cheques.

The future

The UAE is keen to create an attractive shipping
registry akin to those of Malta and the Isle of Man.
If this is to become a reality, then the types of
ownership issues addressed in this article will
need to be overcome. There are rumours that the
government of Abu Dhabi is working on an
Amended Maritime Code, possibly with this aim in
mind. If this is indeed true then you are advised to
watch this space!

Other News

Ince & Co’s four new partners - all
trained with the firm

Effective from 1 May 2010, Ince & Co will
promote four solicitors to the partnership,
increasing the number of partners from 86 to 90.

The new partners are:

Jeremy Biggs (London)

Brian Boahene (Dubai)

Fionna Gavin (London)

John Simpson (Singapore)

The four new partners advise in the following
areas:

Jeremy Biggs – Jeremy specialises in dispute
resolution with a particular focus on shipping
litigation, as well as international trade and
insurance & reinsurance. He has experience
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Shipping E-Brief

handling high value claims in court and arbitration
proceedings, both in London and abroad.

Email: jeremy.biggs@incelaw.com

Brian Boahene – Brian’s practice covers the breadth
of the firm’s contentious and non-contentious areas.
He acts in all aspects of commercial litigation and
arbitration for clients with interests in shipping,
aviation, energy, insurance and construction. On
non-contentious matters he advises on company
establishment, share sale and purchase agreements,
joint ventures, insurance issues and real estate
transactions.

Email: brian.boahene@incelaw.com

Fionna Gavin – Fionna specalises in shipping and
insurance dispute resolution both in the High Court
and arbitration. She has been heavily involved in the
recovery aspects of a number of major shipping
casualties and regularly advises on jurisdiction and
limitation issues. She has spent time on secondment
with a large international insurer and a P&I Club.

Email: fionna.gavin@incelaw.com

John Simpson - John specialises in dispute resolution
in the fields of shipping and international trade. He
has extensive experience in London High Court
proceedings and arbitrations in London and
Singapore. He regularly advises on shipping
derivatives, having been involved in a large number
of high value disputes in this area.

Email: john.simpson@incelaw.com
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