
Shipping E-Brief

D U B A I  |  H A M B U R G  |  H O N G  K O N G  |  L E  H AV R E  |  L O N D O N  |  P A R I S  |  P I R A E U S  |  S H A N G H A I  |  S I N G A P O R E

Contents

Shipping
Commercial Court construes oil major approval provision in time charterparty	      2

Court concludes advance payment guarantees were performance bonds		       4

Port authorities’ actions “a riddle wrapped in a mystery inside an enigma” that
broke the chain of causation							            5

Demurrage claims - the importance of complying with time limits		       7

Piracy Overview 2010								             9

Who bears the burden of proving the cause of cargo damage?			        11

The newly-launched Singapore Ship Sale Form					          13

The Revised Cyprus Tonnage Tax System					          14

Litigation and Arbitration

The Fiona Trust Litigation							            15

Unpaid bunker suppliers free to pursue their maritime lien against 
owners in the US								             20

Commercial Court dismisses challenge to LMAA arbitrators’ jurisdiction		      21

Determining applicable law and jurisdiction of guarantees on the basis of the 
parties’ implied choice								             23

A guarantor who endorses a contract is generally bound by the arbitration 
clause in the contract								             25

“Without Prejudice” statements can be admissible to construe a settlement
 agreement									              26

Supreme Court refuses to enforce ICC arbitration award				         27

All Change? The proposed reform of the Brussels Regulation			        30

Other News
Ince & Co announces two new Partners in Hamburg				         31

Lloyd’s List names two Ince partners in Law Top 10				         32

Events										               32

Trade sanctions against Iran - an update						          33

S
H

IP
P

IN
G

 E
-B

R
IE

F
JA

N
U

A
R

Y
 2

0
11



SH I PPI NG E - BR I E F

2

Shipping

Commercial Court construes oil major 
approval provision in time charterparty

Dolphin Tanker Srl v Westport Petroleum Inc (MT 
Savina Caylyn) [2010] EWHC 2617 (Comm)

In this case, the arbitrator and subsequently the 
Commercial Court judge had to construe what 
the judge described as a “lengthy and somewhat 
opaque” provision in a time charter relating to oil 
major approvals. They both chose to interpret the oil 
major clause in such a way as to give it commercial 
sense and avoid a construction that would lead to a 
“commercially absurd result”.

Background to dispute

This dispute arose out of the termination by 
Charterers of a five year time charterparty on an 
amended Shelltime 4 form. The matter went to 
arbitration and the tribunal held that the Charterers 
were entitled to terminate pursuant to clause 50 of 
the charter party.

The relevant sections of clause 50 are as follows:

“50. Vessel’s approval clause (Amended) 

1.1 Upon delivery from shipyard: owners shall use 
best endeavours to obtain pre-approvals, which 
shall include, but not be limited to, inspection of the 
vessel in the shipyard or at first bunkering operation 
if/when possible. If pre-approvals are not obtained 
when the vessel is in the building yard or at the 
first bunkering, owners will use best endeavours to 
obtain the minimum 3 (three) major oil company 
approvals as soon as possible, however, said 
approvals must be in place not later than 60 (sixty) 
days from date of delivery (subject to vessel’s trading 
areas and availability of inspectors).

 1.2 (1) If owners fail to secure the 3 (three) 
minimum approvals after 60 (sixty) days of delivery 
from the shipyard, charterers have the option to 
extend the 60 (sixty) day period or to place the 
vessel off-hire from the date and time that she fails 
to hold the minimum 3 (three) approvals.

 1.3 If owners subsequently fail to secure the 3 
(three) minimum approvals after an additional 
period of 60 days, charterers may, without prejudice 
to any other terms of this charter, terminate the 
charter party by serving notice of early redelivery to 
owners. 

2.1 During the currency of this charter party: owners 
will (if so requested by the charterers) co-operate in 
having the vessel inspected by oil companies if any 
current SIRE report has to be renewed. 

2.2 Owners will use best endeavours to have the 
vessel inspected and approved by a minimum of 3 
of BP, Shell, Exxonmobil, Chevtex and Total Fin Elf 
within 60 days of the delivery of the vessel into this 
charter…….. 

3.1 A failed vetting inspection under the SIRE system 
by the charterers or any other company shall not of 
itself constitute a reason for the charterers to put the 
vessel off-hire or enable the charterers to assert a 
claim under this charter. 

3.2 However should the vessel be failed on three 
(3) consecutive oil major vetting reviews/inspections 
due to owners’/vessel’s reason, the charterers shall 
have the option to put the vessel immediately off-
hire until the vessel next passes a vetting inspection, 
such failure shall amount to a breach of this charter 
and charterers shall have the option to cancel the 
charter without recourse to either party, giving 30 
days notice of such cancellation.

3.3 A vetting review/inspection is defined as a 
nomination by the charterers to an oil major and the 
oil major reviewing the vessel by either a physical 
inspection or latest SIRE inspection report. A failure 
would consist of the oil major rejecting the vessel 
during this process.”

Events giving rise to the cancellation

The vessel was delivered into service in June 2008 
and traded for almost 18 months without any vetting 
problems. However, the arbitrator held that there 
was a Qualifying Rejection under clause 50 by 
ChevTex on 1 December 2009. On 9 December 
2009, the vessel undertook a SIRE inspection 
carried out by BP at the Owners’ request. The 
vessel passed that inspection. The arbitrator found 
that the vessel suffered three further Qualifying 
Rejections thereafter (by Total and ConocoPhillips 
on 12 February 2010 and a Rejection by ChevTex 
on 24 February 2010). According to the arbitrator, 
there was a total of fourQualifying Rejections in a 
consecutive run and consequently the Charterers 
were entitled to terminate the charterparty pursuant 
to clause 50.3.2. In other words, he disregarded the 
BP “pass” because it had not followed a nomination 
by Charterers but was commissioned by Owners.
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Issues of law on appeal

The appeal to the Commercial Court raised three 
issues of law:

1.	 What was intended by the reference to “oil 
major” in clause 50.3.2.

2.	 What was meant by the phrase “failed on 
three (3) consecutive oil major vetting reviews/
inspections” in subsection 3.2.

3.	 The significance of the Ship Inspection Report 
(“SIRE”) system in the vetting review.

Commercial Court decision

Meaning of the term “oil majors” in subsection 3.2 
of clause 50

Owners had sought to argue that “oil major” has a 
meaning which is confined by subsection 2.2 to the 
five named companies i.e. excluding ConocoPhillips 
and that it was irrelevant how the expression might 
generally be used. Rather, the Owners contended 
that the contract provided its own definition of the 
expression and that, for the purposes of clause 50, 
“oil majors” were only the 5 companies named in 
subsection 2.2. Mr Justice Simon rejected Owners’ 
argument and upheld the arbitrator’s finding that 
the natural and ordinary meaning of the unqualified 
words “oil major” in subsection 3.2 included all 
six recognised oil major companies. Furthermore, 
the judge said that this meaning was supported by 
the reference in subsection 3.3., which said that “a 
vetting review/inspection is defined as a nomination 
by the charterers to an oil major” (emphasis added). 
This was the commercially sound and consistent 
interpretation because it made no commercial sense 
for in-service approvals to be limited to a sub-set of 
oil majors. Rather, the tradability of the vessel would 
be affected by a good or poor report from any of the 
oil majors.

Did the BP “pass” break the sequence of consecutive 
rejections?

The judge found that it did not. He agreed with the 
Charterers that the wording of subsection 3.3 was 
clear and required a vetting review/inspection to be 
a nomination by the Charterers. The BP nomination 
was by Owners and did not therefore count to break 
the run of Qualifying Rejections.

The significance of the latest SIRE inspection

Owners argued that subsection 3.3 meant that a 
vetting failure could only give rise to a Qualifying 
Rejection where the latest SIRE Report was the (or 
an) effective cause of that failure, and that in none 
of the Qualifying Rejections found by the arbitrator 
could it be shown that the BP SIRE Report was 
either the or an effective cause of the Rejection. The 
judge dismissed this interpretation and agreed with 
Charterers that it was sufficient to found a Qualifying 
Rejection if the latest SIRE Inspection Report had 
been considered by the oil major as part of the 
process of nomination and review. On the expert 
evidence, the arbitrator had found that oil majors 
will look at the history of SIRE inspection reports 
as part of the vetting process and had concluded 
that the oil majors who had issued the Rejections 
in this case had “probably” reviewed or referred to 
the latest SIRE report. The judge detected no error 
of law on the part of the arbitrator. The appeal was 
consequently dismissed.

Comment

Given that the issue of oil major approvals in 
tanker charter parties is critical because without 
such approvals it is impossible to trade the vessel 
profitably, this Commercial Court decision is a 
welcome addition to the rather sparse English case 
law on the subject.

David McInnes
Partner, London
david.mcinnes@incelaw.com

Reema Shour
Professional Support Lawyer, London
reema.shour@incelaw.com
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Court concludes advance payment 
guarantees were performance bonds

Meritz Fire and Marine Insurance Co Ltd v (1) Jan 
de Nul NV and (2) Codralux SA [2010] EWHC 3362 
(Comm)

It is not always evident on the face of an instrument 
whether it is a demand guarantee imposing a 
primary obligation on the guarantor or whether it 
is a contract of suretyship that brings with it only a 
secondary obligation. The terminology used in an 
instrument is not conclusive as to its nature. Absent 
fraud, a demand guarantee must be honoured by 
the party issuing it without regard to the relations 
between the beneficiary and the counterparty to 
the underlying transaction. On the other hand, 
where the guarantor’s liability is merely secondary 
in nature, it will be contingent on the liability of the 
debtor pursuant to the underlying transaction. 

Background

The Claimant insurance company issued three 
Advance Payment Guarantees (“APGs”) to the 
Defendants. The APGs guaranteed the refund of 
advance payments made by the Defendants to a 
Korean shipbuilding company, HWS, pursuant to the 
terms of three shipbuilding contracts. The Claimant 
had issued the APGs for the account of HWS as a 
commercial transaction for a fee.

HWS subsequently merged with another company 
and the new company, Buyoung Heavy Industries, 
thereafter transferred its shipbuilding business 
to Asia Heavy Industries Co. Ltd (“Asia Heavy”). 
In due course, the Defendants issued notices of 
default under the shipbuilding contracts based 
on alternative grounds including contractually 
impermissible delays and builder’s insolvency. The 
Defendants subsequently terminated the contracts 
and demanded the refund of advance payments 
made under them. When Asia Heavy did not pay 
any of these demands, the Defendants demanded 
payment from the Claimant under the three APGs. 

The Claimant sought a declaration of non-liability 
from the court. Amongst other things, it argued that 
it guaranteed the obligations of HWS and not those 
of its corporate successors; and that, alternatively, 
it had been discharged from liability under the 
APGs as a result of alleged material variations in the 
shipbuilding contracts by reason of the changes in 
the builder’s corporate identity and extensions of 
the delivery time of the vessels which it claims were 
agreed between Asia Heavy and the Defendants. 
The Defendants counterclaimed the amounts owing 

to them, together with interest, arguing that the 
APGs were unconditional performance bonds and 
it was therefore irrelevant which corporate entity 
failed to make the refund or whether there had been 
material variations to the shipbuilding contracts. In 
the alternative, if the APGs were classic contracts 
of suretyship in which the Claimant’s obligation as 
guarantor is secondary to the primary obligation 
of the principal debtor, the Defendants argued 
that there had been no material variations to the 
shipbuilding contracts. The judge found in favour of 
the Defendants.

Commercial Court decision

Three principal issues fell for decision by Mr Justice 
Beatson in the Commercial Court:

1. Were the APGs performance bonds?

The judge concluded that the APGs were 
performance bonds or demand guarantees. In 
particular, he emphasised the following attributes 
which tipped the balance in favour of construing 
the APGs as demand guarantees: (i) payment was 
triggered by a demand on presentation of specified 
documents; (ii) the guarantees were stated to be 
irrevocable and unconditional, and (iii) they were 
stated to be subject to the ICC Uniform Rules 
for Demand Guarantees. In the judge’s view, 
subjecting the APGs to the Uniform Rules was 
an indication that the parties regarded them as 
demand guarantees, particularly where he found no 
inconsistency between the terms of the APGs and 
the Uniform Rules. 

The judge also rejected the Claimant’s submission 
that for an instrument to be construed as a demand 
guarantee, it would have to be issued by a bank. 
In this case, whilst the Claimant was primarily an 
insurance company, it was also in the business of 
providing financial instruments in return for a fee. 
Additionally, the definition of a demand guarantee 
under the Uniform Rules encompassed a guarantee 
issued by an insurance company.

Furthermore, “although the point was not without 
difficulty”, the judge concluded that the provision in 
the APGs whereby the Claimant did not have to pay 
a refund amount demanded by the Defendants but 
disputed by the builder and referred to arbitration 
until the arbitration award had been issued, did 
not condition the obligation to pay on the default 
of the builder. Under the APGs, it was not the fact 
of builder’s default which triggered the Claimant’s 
obligation to pay. Rather, in the judge’s view, the 
obligation to pay under the APGs was triggered 
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either on the Defendants’ demand being made 
in the specified form or by the arbitrator’s award, 
neither of which involved a determination of 
whether the builder was in default.

2. If the APGs were contracts of suretyship, was the 
Claimant discharged from liability?

The judge went on to consider the following: if he 
was wrong and the APGs imposed only secondary 
rather than primary obligations on the Claimant, was 
the Claimant discharged from liability under them 
as a result of material variations to the shipbuilding 
contracts? The variations relied on by the Claimant 
were twofold: (i) the changes in the corporate 
identity of the shipbuilder and (ii) extensions of the 
delivery time of the vessels which were alleged to 
have been agreed between Asia Heavy and the 
Defendants and which would have extended the 
Claimant’s period of liability under the APGs.

Regarding the changes in the builder’s corporate 
identity, the judge found that the Defendants had 
not agreed to what were unilateral actions, firstly by 
HWS and subsequently by Buyoung. Absent such 
an agreement between the principals with reference 
to the shipbuilding contracts guaranteed, the judge 
stated that the Claimant was not discharged under 
the APGs.

Mr Justice Beatson also concluded that the Claimant 
was not discharged from the APGs on the grounds 
of alleged changes to the delivery dates under the 
contract. This part of his decision did not rest on 
a finding that there was no such variation of the 
contracts or that there was only a contemplated 
variation which was never agreed. Rather, the judge 
said that his conclusion was based on a finding of 
affirmation by the Claimant of the APGs after the 
exchange of relevant correspondence relating to 
delivery dates.

3. Once HWS ceased to exist, could the Defendants 
make a contractual demand triggering liability under 
the APGs?

The judge’s short answer was that, irrespective of 
whether the APGs were performance bonds or 
contracts of suretyship, the shipbuilding contracts 
gave the Defendants the right to terminate the 
contracts and demand repayment on an insolvency 
event, in this case the dissolution of HWS. The judge 
said it could not make any difference that HWS was 
dissolved as part of a reorganisation which put a 
new corporate entity in its place as the shipbuilder. 
Otherwise, the APGs would not be available when 
they were most needed.

Comment

The instruments in this case contained features 
which gave rise to different constructions relied 
on by both parties. Mr Justice Beatson stated, “the 
authorities show that the presence or absence of 
these features are factors which are indicative and 
not decisive”. Indeed, it was a common ground in 
the case that the terminology used in an instrument 
is not conclusive and it is necessary to look beyond 
the terminology to the substance of the instrument 
as a whole. Having looked at the APGs as a whole 
as commercial documents, the judge in the instant 
case concluded that they were performance bonds.

Chris Kidd
Partner, London
chris.kidd@incelaw.com

Kijong Nam
Senior Associate, London
kijong.nam@incelaw.com

Port authorities’ actions “a riddle 
wrapped in a mystery inside an 
enigma” that broke the chain of 
causation

London Arbitration 22/10, Lloyd’s Maritime Law 
Newsletter, 26 November 2010

The dispute in these arbitration proceedings arose 
out of a claim brought by Time Charterers under 
an amended NYPE 1946 form. The claim against 
Owners was for damages for delay at the discharge 
port, being the amount of hire paid in respect 
of the period of delay and the cost of bunkers. 
Further or alternatively, the Charterers contended 
that the vessel was off-hire for the period of delay. 
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The tribunal found in favour of Owners on the 
grounds that the (very unexpected) intervening 
events subsequent to the Owners’ breach of their 
seaworthiness obligation under the charterparty had 
broken the chain of causation.

Background

The cargo of wheat on board the vessel had 
sustained sea water damage during the voyage as 
a result of defects in the vessel’s hatch covers. The 
discharge port authorities had taken samples of the 
cargo and their findings declared among other things 
that the cargo was “unfit”. As a result, the customs 
authorities refused to allow the vessel to berth and 
discharge the entire cargo. 

There was some divergence of opinion between 
the various parties involved as to the actual 
extent of damage to the cargo and the accuracy 
of the sampling methods used by the port health 
authorities. Eventually, re-sampling pursuant to a 
court order took place, the port health authorities 
cleared the cargo and the customs authorities gave 
clearance for the cargo to be discharged. By that 
time, however, the vessel had missed a number of 
berthing slots. In total, the vessel had been delayed 
by almost 24 days.

The Owners did not dispute that they were in 
breach of their seaworthiness obligation under the 
charterparty. However, they submitted that the 
delay was caused by the unreasonable actions of 
the authorities which broke any chain of causation. 
The Charterers argued that they did not need to 
show that the wetting of the cargo was the effective 
cause of the delay. Rather, they submitted that if the 
breach of charterparty was one of two causes, both 
of which were co-operating and of equal efficacy in 
contributing to the loss sustained, they were entitled 
to succeed in their claim. The fact that there might 
be another effective cause of the damage (in this 
case, the actions of the port authorities) did not, 
in the Charterers’ view, excuse the Owners from 
liability for the vessel’s unseaworthiness.

The Tribunal’s decision

The tribunal stated that the correct approach was 
to see whether there was the necessary causal 
connection between the Owners’ breach and 
the loss sustained by Charterers in the sense of 
the breach being “the dominant cause” in “the 
whole complex of circumstances” (per Lord 
Wright in Monarch Steamship Co Ltd v Karishamns 
Oljefabriker A/B [1949] AC 196). However, the loss 
must not be too remote. While it could be said that 

unseaworthiness, once occurring, was a continuing 
breach given that it could not be rectified, the 
tribunal’s view was that the facts of the case in 
question had to be carefully considered when 
determining whether the unseaworthiness was an 
event of equal efficacy with what might thereafter 
have ensued by way of more causative events.

Causation

In the present case, the reaction of the various 
authorities at the discharge port was akin to “a 
riddle wrapped in a mystery inside an enigma”. 
Events clearly took an unexpected turn from 
the outset and there seemed to have been “an 
unjustified leap of logic” by the authorities from 
the failure of the unrepresentative and limited 
samples to the proposition that the whole cargo 
should be prohibited from discharge. The obvious 
consideration for the customs authorities should 
have been whether the samples were representative 
and whether the damaged cargo could be 
segregated on discharge.

Accordingly, the tribunal held that the Owners’ 
breach was not the effective or dominant or 
equal cause of the loss due to the delay and that 
the Charterers could not show that there was a 
necessary causal connection between the two. 
Rather, it was the events following the vessel’s 
arrival that were the effective or dominant cause of 
the loss rather than the minor ingress of water during 
the voyage.

Remoteness

As to remoteness, the tribunal found that no 
reasonable businessman could have contemplated 
that there was a real danger that the ingress of 
so small an amount of seawater resulting in 0.1% 
damage to the cargo and largely concentrated in 
one out of seven holds would be likely to result in 
the extreme reaction of the authorities prohibiting 
discharge of the entire cargo, as opposed to the 
usual segregation procedure. Accordingly, the loss 
claimed was too remote.

Off-hire

The claim for off-hire also failed. The off-hire 
clause in the charterparty was unamended 
i.e. “whatsoever” was not added to “any other 
cause”. According to the tribunal, this reflected 
the apportionment of risk of delay caused by 
the authorities’ actions. If those actions were 
unreasonable, as the tribunal considered they were, 
then if the Charterers had wanted the Owners to 
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bear the risk of any consequent delay, the off-hire 
clause should have been amended to include the 
word “whatsoever”.

Comment

The tribunal commented that the courts had avoided 
laying down any formal tests for causation and 
had instead relied on common sense to guide their 
decisions on whether a breach of contract was the 
cause of the loss or merely the occasion for the 
loss. In the present case, the tribunal stated that 
their common sense told them that the Owners’ 
breach was not a cause of the delay suffered at the 
discharge port and the Charterers’ claim to recover 
damages for such delay had to fail. 

Demurrage claims - the importance of 
complying with time limits

National Shipping Company of Saudi Arabia v BP 
Oil Supply Company (The Abqaiq) [2010] EWHC 
3042 (Comm)

The Commercial Court has recently determined 
issues concerning the settlement of a demurrage 
claim. The Court examined when payment of a 
demurrage claim may amount to a settlement of any 
and all demurrage disputes and whether a claim put 
forward on one basis within a stipulated time limit 
will be time-barred when it is subsequently (out of 
time) presented as a demurrage claim. 

Facts

The Abqaiq was voyage chartered for a voyage from 
the Bahamas to Singapore on an amended BPVOY4 
(1998 Edition) Form. The vessel arrived at the load 
port on 6 February 2008 and completed loading 
on 18 February. As the vessel was too large for her 
intended berth, she had to shift to another berth 
before loading could commence. The vessel arrived 
at the discharge port on 22 March and completed 
discharge on 30 March.

After the completion of the voyage, Owners issued 
an invoice for “time consumed” and “bunkers 
consumed” in carrying out the second berthing at 
the load port (referred to in the judgment as the 
“Time & Bunkers Invoice”). Owners attached to this 
invoice a statement of facts signed by the master 
certifying the time and bunkers used for the second 
berthing and also a bunker invoice evidencing the 
price of the bunkers supplied prior to the arrival at 
the load port. 

Subsequently, Owners issued another invoice 
entitled “demurrage invoice”. This invoice attached 
(1) demurrage reports for the load port and the 
discharge port; (2) notice of readiness, port log, 
statement of facts, letters of protest for the load 
port; and, (3) notice of readiness, statement of facts, 
discharging log, letters of protest and the pumping 
log for the discharge port. The demurrage invoice 
covered laytime running at both the load port and 
the discharge port and showed that demurrage 
was payable for the period 25 March to 30 March 
(i.e. only for time at the discharge port). Owners 
and Charterers negotiated the demurrage invoice, 
following which an agreed demurrage invoice was 
issued for “all ports” which was paid by Charterers 
on 9 June 2008.

Ted Graham
Partner, London
ted.graham@incelaw.com

Jonas Adolfsson
Solicitor, London
jonas.adolfsson@incelaw.com
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Charterers then disputed the Time & Bunkers 
Invoice stating that it should have been presented 
as a demurrage claim. Subsequently, and after 
the expiration of the 90 day demurrage time bar 
contained in the BPVOY4 form, Owners sought to 
replace the Time & Bunkers Invoice with a claim for 
demurrage at the load port. Charterers resisted this 
claim on the basis that the new demurrage claim 
was barred by reason of a settlement of any and all 
demurrage claims leading up to payment on 9 June, 
alternatively that the demurrage claim had been 
presented outside of the 90 day time limit. 

Was the second demurrage claim barred by the 9 
June payment?

Owners contended that the payment of the 
first demurrage invoice on 9 June constituted a 
settlement only of demurrage for the period 25 
March to 30 March. It was still open to the Owners 
to claim for demurrage at the load port. Mr Justice 
Field rejected this argument and held that the 
agreed demurrage invoice covered all demurrage 
claims. The Court had regard to the following 
relevant background information when reaching this 
conclusion.

1.	 Owners had separately presented two different 
claims: one for demurrage and one for ‘time and 
bunkers’. 

2.	 These two claims related to different periods of 
time during the voyage.

3.	 Demurrage is a well known entitlement under 
voyage charters which relates to the expiration 
of laytime (there was no reference to the 
expiration of laytime in the Time & Bunkers 
Invoice).

4.	 The demurrage figure agreed between Owners 
and Charterers covered references to both the 
load port and the discharge port, and stated that 
demurrage was for “all ports”. 

Mr Justice Field concluded that the 9 June payment 
was therefore in respect of any and all demurrage 
claims and so Owners could not subsequently 
advance a further demurrage claim.

Was the second demurrage claim presented out of 
time?

Although it was not necessary for the Court to 
determine the Charterers’ second argument, having 
already reached its conclusions above, Mr Justice 

Field nonetheless gave a view on whether the 
further demurrage claim was time-barred. 

This issue depended first on whether the further 
demurrage claim was substantially the same claim 
as that presented under the Time & Bunkers Invoice, 
which had been advanced within the 90 day time 
period. Previous cases have established that it is 
permissible to make revisions to a claim after a time 
limit has expired. As per Bingham J in The Oltenia 
[1982] 1 Lloyd’s Rep. 448 a claimant “…would not, 
as a matter of common sense, be debarred from 
making factual corrections to claims presented in 
time… nor from putting a different legal label on 
a claim previously presented, but the [claimants] 
are in my view shut out from enforcing a claim the 
substance of which and the supporting documents 
of which (subject always to de minimis exceptions) 
have not been presented in time.”

Mr Justice Field held that, in the circumstances 
of the case, the claim presented under Time & 
Bunkers Invoice was not substantially the same as 
a demurrage claim. The Court had regard to the 
following relevant background information when 
reaching this conclusion.

1.	 The Time & Bunkers claim made no reference 
to the running of laytime or when laytime 
expired.

2.	 The documents submitted with the Time & 
Bunkers Invoice were not demurrage-type 
documents.

3.	 The invoice included an element for bunkers, 
whereas bunkers are not recoverable as part of 
a demurrage claim.

4.	 The start and end points of the calculations 
for the sum due under the Time & Bunker 
Invoices arose by virtue of a different type of 
clause which had been incorporated into the 
charter (the “Vitol Interim Port Clause”) under 
which time is payable at the demurrage rate 
until the vessel’s lines are away instead of upon 
disconnection of hoses.

Therefore, the further demurrage claim was not 
substantially the same as the Time & Bunker claim 
and was time-barred. In any event, the judge 
commented that, even if the further demurrage 
claim was the same as the Time & Bunkers claim, 
it was still time-barred as the claim had not been 
presented with all the supporting documents, which 
the judge stated should include, at the least, the 
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notice of readiness, a statement of facts, letters of 
protest and pumping logs. Mr Justice Field rejected 
the Charterers’ arguments that it was sufficient 
that these documents were presented with the 
first demurrage claim and held that supporting 
documents had to be provided with each claim.

Comment

The case highlights the need for a shipowner to be 
careful in ensuring that all demurrage claims are 
properly ascertained and presented to the charterer 
within any applicable time limit. 

An agreement on the appropriate amount of 
“demurrage” can, in appropriate circumstances, be 
interpreted by the courts as meaning an agreement 
to settle any and all demurrage claims. If other 
similar claims are outstanding, shipowners should 
take care when agreeing demurrage. 

Finally, the case illustrates the court’s continuing 
strict approach to demurrage time-bar clauses. 
Where multiple demurrage claims are put forward, 
the case suggests all supporting documents must be 
submitted in full with each claim.

Piracy Overview 2010

As another full year in the pirate calendar ends, the 
depressing cycle seen in 2009 has been repeated. 
The small green shoots of hope seen in lower levels 
of activities in January and February 2010 quickly 
shrivelled and the year ended with alarming levels 
of attacks, not only in greater numbers but with a 
more extensive geographical spread than previously 
seen. The number of hijacked vessels still in the 
hands of the pirates at the end of 2010 was 26, a 
figure that could have been much higher had it not 
been for the dozen or so vessels that were boarded 
by pirates but where protracted hijackings were 
avoided by the use of the citadel.

Duration of attacks

During 2010, 21 vessels were released, with an 
estimated total ransom of around US$75 million 
being paid. The average duration of a hijacking 
calculated by reference to the last six ships 
released (ending with the Marida Marguerite on 27 
December) stands at 255 days. The corresponding 
rolling six ship average for the previous year was 
93 days. Only six ships were released in less than 
100 days and none of those occurred after May. 
A thought should go out in particular to the crews 
of the Iceberg (hijacked 29 March) and the Rak 
Africaan ( hijacked 11 April).

Assuming that a hijacking costs three times 
the ransom paid in terms of loss of hire, loss of 
opportunity, cargo losses etc, then the total costs 
to the stakeholders of those vessels involved must 
be close to US$400 million. The additional costs in 
terms of security, additional premiums and deviation 
to the industry are considerable. Lloyd’s List 
estimated the annual cost to the industry at US$16 
billion. The human cost and the trauma suffered 
by the crew kept confined in one room for over six 
months cannot be calculated.  

In another recent article in Lloyd’s List, Mark 
Harris of ASI Global, a company with considerable 
experience in kidnapping and latterly maritime 
hijackings, was quoted as saying that shipowners 
owed a duty to each other to keep ransom payments 
to a minimum. The statement is no doubt based on 
the morality of paying ransoms at all and that is fully 
understood by everybody involved. 

But is it right?  Further, if it is not right, but is the 
basis upon which negotiations are carried out, does 
it follow that it is the reason for the ever-lengthening 
duration of the hijackings? This is a debate that the 
industry has not had but, in the face of a rapidly 

David Richards
Solicitor, London
david.richards@incelaw.com

Jonathan Elvey
Partner, Piraeus
jonathan.elvey@incelaw.com



SH I PPI NG E - BR I E F

10

deteriorating picture, perhaps it should. Whilst 
the crew bear the brunt as the leverage in the 
negotiations, the financial victims of the extortion 
remain, for the most part, the hull (or war) and cargo 
underwriters. General Average has been around for 
hundreds of years and, in maritime casualties, it is 
the way that the benefits are balanced. Traditionally, 
crew do not contribute to the GA part. If the present 
approach to the negotiations  (following what 
has been referred to as the “Mexican kidnapping 
template”) is a reason for the present situation, then 
is it time to question whether what is being done is 
right? 

If, at the outset, all the stakeholders (including 
the P&I Clubs) ask themselves (as they would in 
any other maritime casualty) what their potential 
combined exposure will be assuming a five or six 
month hijacking and the answer is US$10 million 
or US$15 million (the Actuarial Profession in 
October put the average at US$9m), then surely 
those stakeholders would ask  why it makes sense 
for them to lose that sum in the face of a ransom 
payment of say US$3.5 million. Nowhere else in 
shipping would that make sense.

Of course, it is not as simple as that and the 
inevitable consequence would be an increase in 
ransoms. The first and obvious retort to that is that 
ransoms are increasing anyway. Like housing sales 
in a rising market, ransoms are often based on 
the price obtained in a previous case. However, if 
the cost of the ransom is truly balanced between 
the stakeholders, there is perhaps a reasonable 
expectation that the overall cost to the industry 
would decrease, as it would be accompanied by a 
decrease in the duration of the hijacking. If nothing 
else, it reduces the suffering of the crew.

Whilst the industry may have some influence on the 
reward side, the risk to the pirates remains minimal. 
The IMO reported in July 2010 that over 700 pirates 
had been caught and released by the military. 
Extrapolated over the year, that would mean a total 
of 1,400 pirates who have been interdicted in some 
way by the military but then released. There is no 
criticism of the military, who can only respond 
according to the mandate given to them by national 
governments. It is refreshing to see that France 
adopted new piracy laws, making it easier for their 
military forces to arrest any pirate attacking any ship.  
However, the law does not go as far as to allow 
them to receive pirates taken by other European 
ships for prosecution in France. Piracy prosecutions 
still make headline news in Europe and the US 
because of their rarity. This year has seen successful 
piracy prosecutions in Holland, Germany and the 
US, but the total number involved is fewer than 20 
pirates.

Citadels

2010 was also the year of the citadel being adopted 
increasingly as a defensive tactic. The high profile 
case of the Taipan in particular and the amendment 
to the Best Management Practice Guidelines gave 
a greater profile to the citadel and not just in areas 
where there was at least a possibility of fast military 
intervention. By the end of the year, at least 12 
vessels were reported to have successfully used the 
citadel and many of these were deep in the Indian 
Ocean. The threat of military action seemed to 
be a potent deterrent to the pirates remaining on 
board. However, the pirates’ ability to adapt means 
this remains a strategy which requires considerable 
forethought and planning. If the threat continues in 
2011, there is a risk that we will see more aggressive 
tactics in trying to breach citadels and it must be 
a matter of time before the owners’ luck runs out. 
BMP Guidelines are clear and ship operators and 
masters are “........ strongly advised to check directly 
with MSCHOA  regarding the use of citadels......”.

Armed guards

The debate on armed guards continues. The trend 
towards arming ships grows. There is no doubt that 
some owners are being driven towards army ships 
as a result of purely commercial factors. Shipowners 
are in competition and good business is being lost 
to those who have taken steps to arm ships that can 
compete for East Africa business. Shipowners are 
increasingly pushed to reconsider previously held 
principles that they would not arm their vessels.

The pool of armed men and weapons is finite 
and an increase in demand will undoubtedly 
put pressure on the reputable maritime security 
companies. The last thing the industry needs is a 
decrease in quality. There is a clear need for the 
development of a standard MARSEC (US Maritime 
Coast Guard Security) Contract which can be 
adopted across the board. This would give comfort 
to underwriters and owners alike. The unique selling 
point remains that ships with armed guards have 
not been hijacked. It is the mantra of the MARSEC 
Companies, but it does not make the use of armed 
teams any less controversial.

Visit www.incelaw.com to read an article covering 
the use of armed guards and the legal issues 
involved.

Mother ships

The other worrying development, caused in part 
by the duration of the hijackings and in part by the 
difficulties that the pirates are having in operating 
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deep in the Indian Ocean, has been the use of 
other hijacked commercial vessels as mother ships. 
This allows them to operate at much greater limits 
of endurance at far less physical risk. Vessels that 
have been used as mother ships include the Samho 
Dream (a VLCC) and, more recently, the Izumi, 
the York, and the Polar (also laden with oil). The 
evolving picture is of gangs using one vessel to 
hijack the next. This represents a serious threat 
to the citadel tactic where military intervention is 
not on hand. It is a credible next step that crew 
members from the hijacked mother ship could be 
transferred to the blacked out bridge of the second 
ship (where the crew are in a citadel). This would 
negate that crew’s intention to defeat a hijacking, 
particularly if the vessel was then towed, however 
crudely, towards Somalia.  

Legal developments

Perhaps the most significant legislative development 
of the year was the Executive Order on Somalia 
and piracy, issued by the US on 13 April. This is 
now better understood and companies work with 
the US Office of Foreign Assets Control (“OFAC”) 
to ensure that they do not fall foul of its provisions. 
However, it is frustrating that OFAC will not give 
any clarification as to whether the Order does 
not apply to secondary payments i.e. indemnity 
payments by insurers of cargo or charterers, where 
the ransom has been paid by a non-US person to 
the pirates. This can and does act as a hindrance to 
the willingness of other stakeholders to engage in 
the process.   

In the Saldanha case (see article at www.incelaw.
com), where Ince & Co acted for the successful 
owners, we saw clarification under English law on 
the issue of payment of hire under a time charter 
during a hijacking. In a more recent, arbitration, a 
London Tribunal was asked to consider whether 
a refusal to transit the high risk area in November 
2008 by an owner relying on the Conwartime 
Clause was valid. The Tribunal accepted that the 
Gulf of Aden was “dangerous” and determined that 
an analysis of the danger should not be calculated 
by reference to an increase of the statistical analysis 
of the threat between the date of the charter and 
the date the order was given. They also considered 
whether the decision made by the owners was 
“reasonable” and answered that by reference to 
the existing authorities on the issue of discretionary 
decision-making. It was said that such a decision 
could not be made arbitrarily and that it was 
necessary to look at the basis of the decision and the 
information available to the decision maker. Those 
findings may yet get an airing in the High Court in 
London.

Comment

Perhaps the removal of the Islamic Courts in Somalia 
in 2006/07, which enabled the pirates to flourish, 
is now regretted. But that genie cannot be put back 
in the bottle and perhaps the shipping industry 
can do little more than watch and wait as the 
international community looks for solutions ashore. 
In the meantime, the commercial world must adapt 
to an evolving foe that shows no sign of fatigue 
and indeed, if the use of the mother ships becomes 
the norm, may be revitalised. This is now a long 
term problem with worrying signs of being copied, 
particularly off the coast of Nigeria, albeit to a lesser 
extent. On that basis, it is perhaps right that the 
industry should take a long hard look at whether the 
current approach to hijackings is the right one and 
try to get ahead of a game that it is, at the moment, 
losing.

Stephen Askins
Partner, London
stephen.askins@incelaw.com

Who bears the burden of proving the 
cause of cargo damage?

Exportadora Valle de Colina SA and others v A P 
Moller Maersk A/S (t/a Maersk Line)
[2010] EWHC 3224 (Comm)

Where goods are shown to have been loaded 
in good condition and discharged in damaged 
condition, it is well established that it is for the 
carrier to establish that the loss was sustained 
through a cause for which it is not responsible. In 
this case, involving claims for damage to about 57 
refrigerated containers of grapes, the defendant 
Carrier argued that where the loss could be 
attributed to the proper performance of the carrier’s 
duties under the contract of carriage, then the usual 
rule did not apply and it was for the Claimant to 
establish what part of the loss was attributable to the 
carrier’s breach. 
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Background

The Claimants were Chilean growers and 
exporters of table grapes. The containers, packed 
by the Claimants, were shipped on 10 separate 
voyages from Chile to Europe on the terms of the 
Defendant’s standard bill of lading. The judge 
accepted on the evidence that the cargo had been 
shipped in sound condition and out-turned in 
damaged condition. However, the carriage was 
multi-modal and it was not known at what stage of 
carriage the damage had occurred. 

Exceptions to liability

Under clause 6.1 of the bill of lading, the Carrier 
was relieved of liability for any damage caused by 
(i) insufficient or defective packing; (ii) handling 
or stowage of the goods by the shipper and (iii) 
inherent vice. Clause 6.1 (b) also provided that if the 
Carrier established that the loss or damage “could be 
attributed to one or more of” these causes, then it 
would be presumed that the damage was so caused 
and it would be for cargo interests “to prove that 
the loss or damage was not, in fact, caused either 
wholly or partly by one or more of these causes or 
events”.

The wording “could be attributed to” in clause 6.1(b) 
closely mirrored that of Article 18(2) of the CMR 
Convention on International Carriage by Road. 
Applying the approach of the CMR, the phrase 
“could be attributed to” meant the Carrier only had 
to prove that one or more of the excluded matters 
relied on could plausibly have caused the damage. 
If the Carrier could do so, then the presumption 
under clause 6(1)(b) applied and it would be for the 
Claimant to show, on the balance of probabilities, 
that the excluded causes did not cause the damage 
to the cargo. 

Causation

During the period the containers were within the 
Carrier’s custody, there were a number of periods of 
“power-off” of the container refrigerating machinery. 
It was common ground that there would have 
been periods of power-off that were necessary 
and permissible for operational reasons, such as 
loading and discharge and to allow for defrosting of 
the coils of the refrigeration machinery. But in the 
case of almost every container in respect of which 
a claim was made, it was found that the actual 
periods of power off exceeded what was necessary 
or permissible or were unexplained. These excessive 
and unexplained periods of power off constituted 

breaches by the Carrier of its obligations to care for 
the cargo and the Claimants asserted that this had 
caused the damage to the cargo. 

The Carrier denied this asserting that:

a.	 The damage “could be attributed” to one 
or more of the excepted causes under clause 6.1, 
i.e., (i) insufficient or defective packing; (ii) bad 
stowage or (iii) inherent vice. The presumption 
that the damage resulted from an excluded clause 
applied and it was for the Claimants to show that the 
excluded causes did not cause the damage to the 
cargo. 

On the facts, the judge concluded that the Claimants 
had discharged this burden of proof by establishing 
on a balance of probabilities that the damage on 
outturn was not caused by one of the three excepted 
causes.

b.	 Even if the “attributable causes” exclusions 
did not apply, then the burden would be on the 
Claimants to show that the Carrier was in breach of 
duty and that this breach had caused the loss, i.e., it 
was for the Claimants to establish a positive cause of 
loss for which the carrier was responsible

This second argument was pursued on the basis that 
the Claimants’ expert, in countering the Defendant’s 
evidence that the impermissible power offs would 
not have caused damage, had given evidence to the 
effect that the grapes could have been damaged as 
a consequence of a permissible power off, i.e., one 
that was an essential and inevitable element of the 
carriage process. The Judge did not accept that this 
was correct, but nonetheless went on to deal with 
the position if it had been. 

The Carrier’s argument ran contrary to the long 
established principle that where goods have been 
shipped in sound condition and discharged in 
damaged condition, then the burden of proof is on 
the carrier to show that the damage is attributable 
solely to a cause for which it is not responsible. The 
Carrier sought to overcome this by arguing that a 
distinction should be drawn between circumstances 
where:

a.	 A carrier relied upon an exception to 
liability as being a cause of the loss, e.g., one of the 
Hague Visby exceptions, in which case the usual 
rule would apply and the carrier would be liable 
unless it could discharge the burden of proving that 
the excepted peril alone was causative of the loss; 
and 
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b.	 A carrier relied upon an essential and 
inevitable element of the carriage process (the 
performance of an aspect of the carrier’s duty of 
care rather than a departure from it) as being a 
cause of the loss. In this case, the Carrier argued that 
the general principle did not apply and it was for the 
Claimants to establish what proportion of any claim 
was attributable to a breach by the Carrier of its 
obligations rather than performance by the Carrier 
of its obligations. 

Because damage could be attributed to permissible 
“power-offs” and those permissible “power-
offs” were not an excepted peril but aspects of 
performance of the Carrier’s duty, the Carrier 
asserted that it was for the Claimants to show 
to what extent the damage was caused by the 
Carrier’s breach rather than the permissible “power-
offs”. As the Claimants were unable to establish 
what proportion of damage was attributable to 
impermissible power offs as opposed to permissible 
power offs, they were unable to discharge this 
burden. 

The Judge did not consider the Carrier’s argument 
to be consistent with previous authorities on the 
issue as the general principle was not limited 
to cases where the cause for which the carrier 
contended it was not responsible was an excepted 
peril, but applied to all situations where (as here) 
the carrier contended that some or all of the loss 
was attributable to a cause for which it was not 
responsible. The Judge reaffirmed that where a 
cargo claimant shows a prima facie case of breach 
(by demonstrating that the goods were loaded 
in good condition and discharged in a damaged 
condition), the burden is on the carrier as bailee 
to prove either that all the loss and damage or an 
identified part of it is attributable to a cause or 
causes for which the carrier is not responsible. To 
the extent that the carrier cannot do so, it is liable 
for the entirety of the loss.

The applicable contractual regime set out under 
the current clause 6 of this bill of lading led to the 
same result. Where the stage of carriage as defined 
during which the loss and damage occurred was 
“not known”, then, save where the Carrier could 
demonstrate the application of one of the specified 
exceptions, the Carrier would be liable for the loss. 

Comment 

The judgment serves to confirm the established 
principles as to the party on whom the burden of 
proof lies in cargo loss and damage cases and is a 
useful reminder of the potential significance of this 
issue, particularly in the container trade. 

The newly-launched Singapore Ship Sale 
Form 

On 6 January 2011, the Singapore Ship Sale Form 
2011 (“SSF”) was launched by the Singapore 
Maritime Foundation. The Singapore Maritime 
Foundation has been spear-heading the 
development of the SSF, the preparation of which 
has taken just under two years to complete. 
 
The SSF was drafted by a committee of luminaries 
from Singapore law firms, the English Bar, the local 
university and shipbrokers. It is intended for use by 
those planning to sell or buy second-hand tonnage. 
The SSF is specifically tailored towards Asian ship-
owners and provides an alternative to other sale 
forms, such as the Norwegian Sale Form 1993.

The parties can choose either English or Singapore 
law to govern the SSF, although they are free 
to choose other governing law. The SSF further 
provides that any disputes are to be submitted 
to arbitration in Singapore in accordance with 
the Rules of the Singapore Chamber of Maritime 
Arbitration (“SCMA”), which was reconstituted in 
May 2009. That is the default position; however, 
the parties are free to choose the arbitral rules of 
another institution.

For specific advice on the SSF, please contact Tricia 
Tong at tricia.tong@incelaw.com.
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opted into the Scheme and met certain further 
conditions. Non-Community ships must comply with 
relevant international standards and Community 
laws relating to the environment, maritime safety 
and security, the training and certification of 
seafarers and their on-board working conditions.

Qualifying ships

A qualifying ship is any seagoing vessel certified 
under applicable international or national rules 
and regulations and registered in the ship register 
of any recognised member of the IMO and/or the 
International Labour Organization. The regime 
specifically excludes ships used primarily for sports 
or recreation, non-self propelled floating cranes, non-
ocean going tug boats, and floating hotels, restaurants 
and casinos.

Qualifying shipping activity

Any commercial activity that constitutes maritime 
transport, or crewing and/or technical management, 
will be a qualifying activity. The definition of maritime 
transport includes (i) the traditional carriage of goods 
and passengers between ports and/or offshore 
facilities (ii) ancillary activities, such as hotel, catering, 
entertainment and retailing activities on board a 
qualifying ship; and (iii) towing, dredging and cable-
laying activities. 

Qualifying charterers 

A charterer, which term includes a bareboat, demise, 
time or voyage charterer, is eligible to join the Scheme 
provided it is tax resident in Cyprus and it charters 
(i) a Cyprus ship, or (ii) a Community ship, or (iii) a 
fleet of both Community and non-Community ships. 
In the case of a fleet of both Community and non-
Community ships, additional requirements, similar to 
those for owners of non-Cyprus ships, must be met. For 
all charterers, the total net tonnage of ships under time 
or voyage charter must not exceed, for more than 3 
consecutive tax years, a certain percentage of the total 
net tonnage of all ships owned or operated (whether on 
bareboat, time or voyage charter).

Ship managers

A ship management company which provides 
crewing and/or technical ship management services 
is eligible for the Scheme, subject to certain 
conditions. These include but are not limited to 
a requirement that the manager is tax resident 
in Cyprus, maintains a properly staffed office 
in Cyprus and employs a sufficient number of 
qualified personnel, with 51% of the total staff it 

Tricia Tong
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The Revised Cyprus Tonnage Tax 
System

The Republic of Cyprus has revised its tonnage tax 
law for shipping activities. This new law extends, 
subject to certain conditions, the favourable benefits 
of the tonnage tax system, previously applicable to 
owners of Cyprus ships, to ship managers, to owners 
of foreign flag vessels and to charterers, provided 
they are tax resident in Cyprus. It also extends the 
tax benefits that previously only covered profits 
from shipping operations, to include dividends paid 
directly or indirectly out of such profits, profits on 
the sale of a ship, and interest earned on working 
capital. 

In summary, the tonnage tax system is available 
to qualifying owners, charterers and managers of 
qualifying ships engaged in qualifying shipping 
activities. It confers tax exemptions in favour of the 
payment only of tonnage tax, which is calculated 
on the basis of the net tonnage of the ships owned, 
chartered or managed. Managers pay a rate which is 
25% of the rate applicable to owners and charterers. 
Any owner, charterer or manager opting for the 
tonnage tax scheme (the “Scheme”) must remain 
in it for 10 years and early withdrawal will result in 
penalties. However, there are provisions which permit 
vessels to be sold and leave the Scheme, or charter or 
management agreements to come to an end, without 
necessarily incurring penalties. 

Qualifying owners 

These comprise the owners of Cyprus ships who fall 
within the scope of the Scheme by default, as well as 
tax resident owners of Community ships who have 
opted into the Scheme. A Community ship is one 
registered in a Member State of the EU or a contracting 
party to the European Economic Area Agreement. In 
broad terms, a company is tax resident in Cyprus if it 
is managed and controlled in Cyprus. Also qualifying 
are the tax resident owners of any fleet comprising 
Community and non-Community ships who have 
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employs ashore being citizens of a Member State. 
Furthermore, at least 60% (in terms of tonnage) of 
the qualifying ships must be Community flagged. 
A ship manager providing commercial management 
services only will not be a qualifying manager and will 
not be eligible for the Scheme.

Income tax exemptions

The consequence for owners of qualifying for the 
Scheme is a total exemption from tax on any profits 
from the sale of a qualifying ship, income derived 
from the operation of a qualifying ship engaged in 
a qualifying shipping activity and dividends paid 
directly or indirectly out of shipping related profits. 
Also exempted is interest earned on working capital, 
and/or revenue earned by a qualifying owner from a 
qualifying shipping activity on bank accounts, if such 
working capital or revenue is used to pay expenses for 
the financing, operation and/or maintenance of a ship.
 
Charterers also benefit from similar tax exemptions in 
relation to profits from qualifying shipping operations, 
dividends paid out of such profits, as well as interest 
earned on working capital / revenue earned from a 
qualifying shipping activity on bank accounts where 
this is used to pay expenses arising out of a charter 
party. Managers’ income will be exempted from tax 
where it is derived from the provision of crew and/
or technical ship management services to a qualifying 
ship. Also exempted will be managers’ dividends 
paid out of such profits, and interest on working 
capital/revenue which is earned from the provision 
of management services and used for the payment of 
expenses relevant to the management of such ship. 
Furthermore, no tax will be charged on the salary 
and other benefits which arise from the employment 
of the master, officers and other crew members of 
a qualifying Cyprus ship engaged in a qualifying 
shipping activity. 

Footnote: This article is not intended to provide legal 
advice in respect of the new Cyprus tonnage tax 
regime. For specific advice on the revised system, 
please consult qualified Cypriot lawyers.

Litigation and Arbitration

The Fiona Trust Litigation

Fiona Trust & Holding Corporation and others v 
Privalov and others [2010] EWHC 3199 (Comm)
On 10 December 2010, Mr Justice Andrew Smith 
gave judgment in the Fiona Trust fraud case in 
which Ince & Co acted for Russian ship operators 
Sovcomflot and Novoship.

Who were involved in this litigation?

Fiona Trust & Holding Corporation (“Fiona”) and 
subsidiary companies within the Sovcomflot Group 
(collectively the “Sovcomflot Claimants”) brought 
legal proceedings in the Commercial Court, London 
in 2005 against Yuri Nikitin (the principal of 
Standard Maritime Holding Corporation (“Standard 
Maritime”)), Yuri Privalov (the former Managing 
Director of Fiona Maritime Agencies Limited (since 
renamed Sovcomflot UK Limited)), Dimitry Skarga 
(Director General of Sovcomflot between 2001 
- 2004) and various companies connected with 
Nikitin (“the Fiona Proceedings”). They subsequently 
added ship brokers H. Clarkson & Company Limited 
(“Clarkson”) and Richard Gale, a broker with 
Clarkson at the relevant time, as defendants. 

In 2007, Intrigue Shipping Inc and other companies 
within the Novoship group of companies (“the 
Novoship Group”) also brought proceedings in the 
London Commercial Court against Privalov, Nikitin 
and companies controlled by him namely Milmont 
Finance Ltd and Amon International Inc, and against 
Clarkson, Gale and ship brokers Galbraith’s Limited 
(“Galbraiths”). In 2008, the Novoship Claimants also 
added as a Defendant Tagir Izmaylov, the Director 
General of Novoship, between 2001 and 2005 
(“the Novoship Proceedings”). In July 2008, the 
Fiona Proceedings and the Novoship Proceedings 
were joined. References to “Claimants” are to the 
claimants in both actions.

In late 2005, the Sovcomflot Claimants settled 
with Privalov and in June 2008, the Claimants also 
settled their disputes with Clarkson and Gale. In 
the same month, Nikitin and his company Milmont 
Finance Ltd (“Milmont”) commenced a Part 20 
Claim against Clarkson in relation to alleged unpaid 
introductory commissions. Later, in 2009, the 
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Novoship Claimants also settled their claims against 
Galbraiths. Accordingly, when the trial began in 
October 2009 the remaining principal defendants 
in the Fiona Proceedings were Nikitin and various 
of his creature companies and Skarga and in the 
Novoship proceedings, Izmaylov. 

What was this litigation about?

The Fiona Proceedings

Following a review of Fiona’s business by new 
Sovcomflot management in 2004/5, some 
irregularities were discovered and a number 
of transactions entered into by Fiona (or Fiona 
subsidiaries) between 2001 and 2004 were 
investigated. The transactions in question mainly 
involved various sale and purchase and newbuilding 
transactions in which Clarkson acted as brokers on 
behalf of Sovcomflot and business conducted by 
Sovcomflot with companies predominately within 
the ownership or control of Nikitin. Skarga knew 
Nikitin as a result of having worked with him before 
joining Sovcomflot. 

As a result of that investigation, the Fiona 
Proceedings were commenced in which the 
Sovcomflot Claimants alleged that, following 
Skarga’s appointment as Director General in 2000, 
Nikitin, Skarga and Privalov embarked upon a 
course of dishonest conduct. This, they said, resulted 
in monies due to Sovcomflot being diverted to 
Nikitin and Sovcomflot companies being committed 
to numerous transactions with companies owned 
or controlled by Nikitin which were seriously 
detrimental to the interests of Sovcomflot and its 
companies and correspondingly for the benefit 
of Nikitin and his companies. The Sovcomflot 
Claimants alleged that substantial sums were paid by 
Nikitin, with Skarga’s knowledge, by way of bribes 
to Privalov and Borisenko, the then Executive Vice 
President and Chief Financial Officer of Sovcomflot. 
Such bribes were admitted by both Privalov and 
Borisenko. The Sovcomflot Claimants also said 
that bribes or other corrupt benefits were paid to 
or conferred upon Skarga by Nikitin including the 
financing of a house purchase, use of a credit card 
and luxury holidays.

Among the transactions which were the subject of 
the Fiona Proceedings were the following:

a.	 Clarkson S&P Commissions - an arrangement 
between Nikitin and Clarkson pursuant to 
which Clarkson paid commissions (termed by 
the defendants “introductory commission”) 

to Nikitin in relation to certain tanker new 
buildings ordered by Fiona and the sale and 
purchase of second hand ships by Fiona 
subsidiaries despite Nikitin performing no 
broking function and, the Sovcomflot Claimants 
said, doing nothing to earn such commissions.

b.	 Norstar S&P Commissions - an arrangement 
by which, the Sovcomflot Claimants said, 
commissions in relation to the sale of eight 
vessels were inflated so that a portion could 
be paid over by the Monaco broker, Norstar, 
to or at the direction of Nikitin. Again, the 
Sovcomflot Claimants’ case was that Nikitin did 
not do anything to earn these commissions.

c.	 Tam Commission - the diversion of commission 
due to a subsidiary of Fiona (Tam Enterprises 
Inc) to one of Nikitin’s companies, Milmont, 
which was not entitled to the payment of this 
commission.

d.	 Russian Commercial Bank (“RCB”) debt - an 
arrangement whereby a company owned or 
controlled by Nikitin, Meino Group Ltd, bought 
Sovcomflot debt from RCB, via a Swiss based 
bank and Gemarfin SA (the agent for Meino) for 
45 cents in the dollar and sold the debt to Fiona 
61 cents in the dollar - this, the Sovcomflot 
Claimants said, was the result of an agreement 
between Skarga, Nikitin and Privalov that 
16 cents in the dollar should be diverted for 
Nikitin’s benefit.

e.	 Newbuilding contracts - a series of transactions 
under which Fiona disposed of their interest in 
certain tanker new buildings at Hyundai and 
Daewoo by way of share sales of the buying 
companies to Standard Maritime or allowed 
Nikitin’s companies to exercise valuable 
newbuilding options at, the Claimants said, 
an undervalue and/or on uncommercial terms 
including the guarantee by Fiona of obligations 
under shipbuilding contracts in which its 
subsidiaries had no or no continuing interest. 

f.	 Sale and leaseback transactions - a series of sale 
and leaseback transactions in which vessels 
owned by subsidiaries of Fiona were, the 
Sovcomflot Claimants said, unnecessarily sold 
to companies owned or controlled by Nikitin 
and his business associates and leased back to 
the relevant Fiona subsidiaries at effective rates 
of interest significantly higher than those being 
paid by Fiona under existing, conventional 
borrowing secured on the vessels.
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g.	 Termination of the sale and leaseback 
transactions - an agreement by which the above 
sale and leaseback transactions were terminated 
when the vessels concerned were sold en bloc. 
It was the Sovcomflot Claimants’ case that the 
rights of the Fiona subsidiaries under the sale 
and leaseback transactions were surrendered 
for a sum which was substantially less than the 
value of their existing rights. 

h.	 Time Charters - a series of time charters 
between Fiona subsidiaries and chartering 
companies associated with Nikitin including 
a number, the Sovcomflot Claimants said, at 
below market rate and involving “stand alone” 
options in favour of the charterers – that is, 
options to extend the charters given to the 
charterers for no consideration well after the 
fixtures were originally concluded.

i.	 Bank Arrangement fee diversion – this involved, 
the Sovcomflot Claimants said, the diversion 
of an address commission due to Fiona from 
a Swiss based bank on an arrangement fee in 
respect of bank financing of a new building 
which was for no legitimate reason paid to 
Nikitin’s company Milmont.

In pursuing the above claims, the Sovcomflot 
Claimants ran an alternative case that if Skarga was 
not involved in the above alleged conspiracies, there 
was a conspiracy between Nikitin, Privalov and the 
various brokers mentioned which caused substantial 
loss to the Sovcomflot Claimants.

The Novoship Proceedings

The Novoship proceedings shared many similarities 
with the Fiona proceedings although the claims 
made were not as extensive. Novoship also 
conducted a review of its business and discovered 
irregularities in a number of sale and purchase 
transactions and charter arrangements entered into 
by companies within the group between 2002 and 
2005. In particular, in all the transactions in issue 
in the proceedings, substantial benefits accrued 
to companies owned or controlled by Nikitin. 
The Novoship Claimants alleged that Nikitin and 
Izmaylov, following the latter’s appointment as 
Director General of Novoship in 2001, embarked 
upon a course of dishonest conduct whereby the 
Novoship Group were committed to numerous 
transactions benefiting the Nikitin entities and 
detrimental to the interests of Novoship. There were 
three types of transactions benefiting Nikitin and/or 
his companies :

(a) 	 Clarkson S&P commissions – as with 
the Fiona Proceedings, on the (mostly purchase) 
transactions where they were instructed by 
Novoship, Clarkson paid “commission” to Nikitin 
or his company Milmont. The Novoship Claimants 
maintained that the Nikitin entity did nothing to 
justify these payments. 

(b)	 The Galbraiths S&P commissions – Upon 
Izmaylov’s instructions, Galbraiths acted for the 
Novoship Group on (mostly) the sale of vessels. 
Just as Clarkson had made payments to Milmont 
on Novoship Group transactions, Galbraiths made 
“commission” payments to another company 
controlled by Nikitin, Amon International Inc. Again, 
the Novoship Claimants maintained that the Nikitin 
entity did nothing to justify these payments.

(c)	 Time charters – as with Fiona, a series 
of time charters were entered into in respect of 
Novoship-owned vessels with a company owned 
and controlled by Nikitin; Novoship alleged that 
these charters were entered at below market rates 
giving rise to significant losses to Novoship and 
substantial profits to Nikitin. 

The Novoship Claimants alleged that Nikitin and 
Izmaylov conspired to benefit the Nikitin companies 
at the expense of Novoship and were therefore 
responsible for the losses. 

The Court’s principal findings in relation to the 
alleged frauds

Andrew Smith J. (“the Judge”) found that Nikitin and 
Privalov had indeed conspired together to defraud 
the Claimants and did so with certain individuals 
from ship brokers Clarkson, Galbraiths and Norstar. 
As a result, the Sovcomflot Claimants’ claims in 
relation to the Clarkson S&P commissions, Norstar 
S&P commissions, Tam commission and bank 
arrangement fee diversion were successful as against 
Nikitin as were the Novoship Claimants claims 
in relation to the Clarkson S&P commissions and 
Galbraiths S&P commissions.

With regard to Skarga, the Judge whilst concluding 
that Skarga gave dishonest evidence to the Court, 
acted dishonestly and received what, under English 
law, amounted to bribes he was not liable to the 
Sovcomflot Claimants for dishonest breach of duty. 
As a result, the claims against him were dismissed. 
As a result, the Court found that Nikitin was also 
not liable in relation to the other claims which 
relied upon establishing a conspiracy involving both 
Nikitin and Skarga.
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The Court concluded that Izmaylov was not in 
dishonest breach of his duties to the Novoship 
Claimants and the claims against him were rejected.

Legal issues arising in the litigation

Apart from the myriad of factual issues which arose 
in the case there were a number of significant issues 
of law (or mixed fact and law) which the Judge had 
to determine. These included:

(a) Ship brokers’ duties in relation to payments to 
third parties.

One issue in the case was whether the various 
brokers (Clarksons, Galbraiths and Norstar) were 
in breach of fiduciary and other duties owed to 
their principals in making payments of so-called 
introductory commissions to Nikitin’s companies. 

There was no real dispute insofar as payments away 
by Clarksons to Nikitin of address commission (sums 
to be rebated to or at the direction of a purchaser) 
negotiated for Fiona’s and Novoship’s benefit on 
newbuilding orders. However, Nikitin, Galbraiths 
and initially Clarkson argued that S&P brokers were 
entitled to make payments of commission to third 
parties (including parties allegedly introducing the 
relevant business to the broker) out of the total 
commission charged by the broker without the 
knowledge or consent of his principal. Nikitin’s case 
was that the payment of introductory commissions 
was consistent with ordinary market practice and 
that market practice does not require brokers 
to inform their principal of arrangements to pay 
such commission to third parties, even though the 
principal is funding them. Whilst expert evidence 
called on behalf of Nikitin suggested there was some 
limitation to this market practice in that the broker 
would not be entitled to make such payments if he 
believed that his principal, if asked, would not agree 
to them, that limitation, Nikitin said, did not come 
into play on the facts of this case.

The Judge held that “in the shipping market a 
broker acting for a seller is not generally in breach 
of duty to his principal if he pays a third party a 
commission of a usual kind for introducing him to a 
transaction and he does not disclose the payment to 
his principal. In normal circumstances, he is entitled 
to take it that the principal has consented to him 
making a payment of this kind without specifically 
informing the principal of it, and to have recognised 
that the commission that he has agreed to pay the 
broker might cover such outgoings”. However the 
Court went on to say that the position would be 
otherwise if the broker knew that the principal 

would object to the payment or thought that the 
principal might do so. The question was whether 
a particular payment by way of an introductory 
commission was of a “usual kind” in the 
circumstances of the case. In the circumstances of 
this case, the Court concluded that the introductory 
commissions were not of a usual kind and that the 
brokers were indeed in breach of duty in paying 
them.

(b) What amounts to a payment or other benefit 
capable of constituting a “bribe”?

In order for a payment or benefit to amount to a 
“bribe” it must give rise to a conflict of interest 
such that, by virtue of the payment or benefit to 
the recipient, the principal is deprived by the other 
party to the transaction of the disinterested advice 
of his agent. As such, it does not matter that a 
particular payment or benefit may not be linked 
to any particular transaction. Further, “bribe” is 
an epithet which in this legal context comprises a 
potentially wide range of benefits all of which are to 
be treated as having the same legal consequences. 
It covers not just payments of money but the 
conferring of any advantage or benefit, including 
for example an interest in a venture or a share in a 
third party company, and may be an actual benefit 
or merely the promise or expectation of a benefit 
held out to the agent. The question is whether the 
payment or benefit is corrupting in nature in the 
sense that it gives rise to a realistic possibility of a 
conflict between duty and interest. That this is what 
identifies a “bribe” was not seriously in dispute.

So it might be easily recognised that buying 
someone a drink socially is one end of the scale 
and unlikely to amount to a “bribe”. Unsurprisingly, 
Nikitin and Skarga did not suggest that the purchase 
of a house and use of a credit card would be on the 
same side of the line – although there was certainly 
an issue as to whether such a “bribe” could taint 
every transaction between Sovcomflot and Nikitin. 
However, they did say that free holidays, however 
luxurious and whether or not Nikitin accompanied 
Skarga on them, could not amount to a bribe 
because Skarga was accustomed to first-class travel 
and luxury hotels whilst travelling on business.
With regard to the holidays and provision of 
the credit card (the Judge concluded that on the 
evidence he was unable to conclude that Nikitin 
financed the house purchase), it was held that these 
were sufficient to give rise to a potential conflict 
of interest as to be regarded under English law as 
amounting to bribes. This despite the Judge’s view 
that Skarga was accustomed to receiving generous 
hospitality in the course of his work. However, 
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because the Judge concluded that the relevant issues 
with regard to “bribery” were governed by Russian 
law, he concluded that the fact that Skarga had 
received English law bribes was not important.

(c) The availability of an account of profits from a 
dishonest assistant

The three ingredients for dishonest assistance are 
(a) a breach of trust or fiduciary duty; (b) assisted by 
the defendant and (c) dishonesty. This much was not 
in issue between the parties but, whilst accepting 
that an account of profits was available against a 
fiduciary who has breached his duty, the defendants 
said that the remedy was not available against 
someone who dishonestly assisted the fiduciary to 
breach his duty. Their position was that, as a matter 
of law, a claimant’s remedy against a dishonest 
accessory was limited to the amount of the bribe or 
damages. The Claimants maintained that it was clear 
on the authorities that the remedy of an account of 
profit was indeed available against the dishonest 
accessory. 

This legal issue would have had a significant impact 
on the overall level of compensation recoverable 
by the Claimants if the claims had been found to 
be subject to English law. For example, in the Fiona 
proceedings, due to the increase in newbuilding 
prices between 2003 and 2005, Nikitin had made a 
substantial profit from the sale of the newbuildings 
on delivery which far exceeded the difference 
between the value of the rights in those hulls at 
the time they were transferred to Nikitin and what 
he paid for them. If the Defendants were right, the 
Sovcomflot Claimants’ recovery would be limited 
to the difference between what Nikitin paid for the 
rights to the hulls at the time they were transferred to 
him and the value of the rights at the time, assuming 
an arm’s length disposal. The issue could have had 
a substantial impact in relation to the possible level 
of compensation due to the Sovcomflot Claimants, 
if successful, in relation to the sale and leaseback 
claims.

Having reviewed the various authorities, the Judge 
concluded that “I consider it now established that 
an account of profits is available under English law 
against one who dishonestly procures or assists a 
breach of fiduciary duty. There are strong reasons 
for recognising the remedy…”.

There was a further sub-issue about the limits of the 
remedies available and the Defendants argued that 
if an account of profits is available, the Defendants 
would be liable to account only for the profits that 
result from the act of dishonest assistance. As the 

Judge noted, the Defendants’ argument was that a 
dishonest assistant is not liable to account for profits 
that could and would have been made regardless of 
his dishonest participation in the fiduciary’s breach; 
and he is liable to account only for profits which 
directly resulted from the transactions concluded 
through dishonest inducement or assistance and not 
profits which can truly be said to be the result of 
another subsequent event, such as the movement 
of the market. In short, the Judge rejected that 
submission on the basis that “The law does not enter 
into investigations of what would have happened if 
the fiduciary had performed his duty when taking an 
account of profits”.
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Anyone considering a civil claim for corruption or 
fraud will need to consider the impact of the Bribery 
Act 2010 (‘the Act’), due to come into force in April 
2011, and of the Fiona Trust decision. For further 
information please visit our website.
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Unpaid bunker suppliers free to pursue 
their maritime lien against owners in 
the US

Oceanconnect UK Ltd & another v Angara Maritime 
Ltd (Fesco Angara) [2010] EWCA Civ 1050

Under English conflict of laws rules, recognition 
of a right to enforce a maritime lien is a matter to 
be determined by the lex fori (the law of the place 
where the action is heard). However, English law 
does not recognise the concept of a maritime lien 
for necessaries (charges for goods and services 
rendered to the vessel). Therefore, an unpaid bunker 
supplier would not enjoy a maritime lien as a matter 
of English law. However, under US maritime law, 
such a bunker supplier does have a maritime lien. In 
this case, US bunker suppliers sought to set aside an 
anti-suit injunction obtained by the vessel Owners 
in the English court so that they could pursue a 
claim for unpaid bunkers by way of an in rem claim 
in the US.

Background facts

The original dispute between the parties in this 
case related to a claim by bunker suppliers, 
Oceanconnect, for unpaid bunkers which had 
been supplied to Britannia Bulkers A/S, Charterers 
of the Fesco Angara. The Charterers subsequently 
went into administration and the bunker suppliers 
sought to recover their losses from Angara Maritime, 
who were the Owners of the vessel. The London 
Mercantile Court rejected Oceanconnect’s claim 
against the Owners (see report on that decision in 
our July 2010 e-brief). However, the matter came 
before the Court of Appeal on a slightly different 
issue.

Oceanconnect had originally arrested the vessel 
in Amsterdam in order to secure their claim. 
The parties subsequently entered into an escrow 
agreement whereby the vessel was released upon 
provision by the Owners of an amount by way of 
security. 

The escrow agreement was expressed to be 
“governed by and construed in accordance with 
English law and any dispute arising hereunder or 
relating thereto or arising in connection herewith 
shall be referred to the exclusive jurisdiction of 
the High Court of England and Wales” (clause 7). 
However, clause 3 of the escrow agreement also 
stated amongst other things that the amount of the 
claim was payable to Oceanconnect “…by virtue 
of a judgment (which is not or no longer subject to 
appeal) rendered against Angara by a competent 

court of law having jurisdiction ….or by virtue of a 
valid arbitration award which is not or no longer 
subject to appeal….”

Thereafter, the Owners commenced proceedings 
in the English court for negative declaratory relief, 
seeking a declaration that they were not liable to 
Oceanconnect in respect of the sale of bunkers 
to Britannia. Subsequently, Oceanconnect (for a 
second time) arrested the vessel in Louisiana in 
the United States for the purposes of founding 
jurisdiction for an in rem claim based on a maritime 
lien under US law. The vessel was released from 
that arrest after Angara filed a copy of the earlier 
escrow agreement with the US court, the effect 
of which was that the Owners were regarded as 
having given security for the claim already, in 
the form of the funds in escrow. As a result of 
Oceanconnect commencing legal proceedings in 
the US, the owners applied to the English court for 
an anti-suit injunction arguing that England was the 
forum conveniens for the dispute and that the ends 
of justice required the English court to decide the 
underlying claim. 

Application for an anti-suit injunction

At first instance, Mr Justice Simon granted the anti-
suit injunction. He held that the law and jurisdiction 
clause in the escrow agreement, on its proper 
construction, was intended to provide for the English 
court to be the exclusive forum for the resolution 
of disputes between the parties in relation to the 
supply of bunkers and that the US proceedings were 
brought in breach of that agreement. He also said 
that it made good commercial sense for the parties 
to provide that all their disputes should be resolved 
in one forum, particularly where (as in this case) the 
claim was relatively small in commercial terms. The 
judge concluded that England was the appropriate 
forum for the dispute and that the ends of justice 
required him to grant the order for an anti-suit 
injunction in order to avoid unnecessary parallel 
litigation in the US. 

Court of Appeal

On appeal by Oceanconnect, the Court of Appeal 
set aside the anti-suit injunction. Lord Justice Gross 
gave the leading judgment and held that, construed 
as a whole and in context, the escrow agreement 
did not provide for the exclusive jurisdiction of the 
English court in respect of the underlying substantial 
claim for unpaid bunkers. Whilst he acknowledged 
that the wording of clause 7 (“any dispute arising 
hereunder or relating hereto or arising in connection 
herewith”) was capable of being read as extending 
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to the jurisdiction for determining the underlying 
claim, he concluded that it was in fact confined 
to the province of the escrow agreement itself. He 
added that the wording of clause 3, although it could 
have been better expressed and had a “boilerplate” 
element in that it also referred unnecessarily to 
arbitration, suggested that the jurisdiction for the 
resolution of the substantive claim had been left 
open. 

Lord Justice Gross further stated that the object 
of the escrow agreement had been to achieve the 
release of the vessel from arrest as speedily as 
possible by providing security, rather than to address 
the jurisdiction for determining the underlying 
claim. Had the parties wished to extend the 
escrow to deal as well with the forum for resolving 
the claim, he said that they could have done so 
by express wording to that effect. The appeal 
judge also highlighted that it was unlikely that the 
bunker suppliers would agree to exclusive English 
jurisdiction (effectively a “one stop” adjudication) 
in circumstances where they had a relatively 
straightforward claim pursuant to a maritime lien in 
the US, compared to more difficult claims in tort, 
bailment and restitution in England.

The appeal judge also found that the US 
proceedings were neither vexatious nor oppressive 
in that they did not involve unnecessary parallel 
litigation because the issues raised in the US 
proceedings were not very similar or identical 
to those arising in the English proceedings. 
Furthermore, as he believed Oceanconnect’s claim 
for a US maritime lien was bound to fail in the 
English court but enjoyed a strong chance of success 
in the Louisiana court, the judge was unable to 
accept that England was the natural forum for the 
proceedings. Rather, he held that the considerations 
of justice pointed to Oceanconnect being at liberty 
to pursue their claim in the US courts.

Comment

The Court of Appeal in this case took into account 
the fact that the bunker supplier’s claim was doomed 
to fail in England whereas it had good prospects 
of success in the US, and obviously regarded it as 
improbable that the bunker suppliers would have 
restricted themselves to the exclusive jurisdiction 
of a court where they were unlikely to succeed on 
their claim. Whilst the escrow agreement might 
have been expressed more clearly, the Court of 
Appeal held that, properly construed, it meant 
that the English law and jurisdiction clause applied 
only to matters under the escrow agreement and 
did not prevent the bunker suppliers pursuing their 
underlying claim in the US.

Commercial Court dismisses challenge 
to LMAA arbitrators’ jurisdiction

Easybiz Investments v Sinograin & Chinatex (the Biz) 
[2010] EWHC 2565

Both arbitrators in English arbitration proceedings 
and judges before the English courts traditionally 
take a broad and flexible approach when deciding 
whether a claimant’s notice of appointment of 
arbitrator complies with the statutory requirements. 
This is because, as per Thomas J in Seabridge 
Shipping AB v AC Orsselff’s Eft [2000] 1 All E.R. 
(Comm) 415, “notices are given by international 
traders and businessmen who often use shorthand 
expressions, or ways of doing things, which are 
objectively clear in giving notice to the other party 
of a reference and of the requirement to appoint 
an arbitrator”. Mr Justice Hamblen’s decision in this 
dispute confirms that a strict and technical approach 
in such cases is inappropriate.

Background to dispute

The vessel had lost its rudder whilst laden with 
cargo shipped under 10 bills of lading. The vessel 
was towed to Cape Town for repairs and General 
Average was declared. Owners subsequently 
declared the voyage frustrated and cargo interests 
were forced to take delivery of their goods and incur 
the costs of transhipping the cargo to its destination. 
The bills of lading incorporated an English law 
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or jurisdiction clause. These were as follows: (i) 
the English Court must be the natural forum for 
the resolution of the dispute and (ii) the conduct of 
the respondent must be vexatious, oppressive or 
unconscionable.

Mr Justice Teare accepted submissions made on 
behalf of the Claimant that the applicable law of 
the guarantees was English law by reason of an 
implied choice of English law by the parties to 
the guarantees pursuant to Article 3 of the Rome 
Convention (this provision grants the parties to 
a contract freedom of choice to decide which 
law should govern their agreement). The facts 
relied on in this context were essentially that the 
primary obligations guaranteed (i.e. the Charterers’ 
obligations under the charterparties) were expressly 
governed by English law and that there was a close 
connection between the primary obligor and the 
guarantor, namely that the Charterers were the 
chartering arm of the guarantor, JFC. 

The judge agreed with JFC that the arbitration 
proceedings brought against them were invalid 
because the arbitration clauses were in the 
charterparties, not the guarantees. However, he 
added that English law being the applicable law of 
the guarantees strongly suggested that England was 
the natural forum for the resolution of the dispute 
between the parties. Furthermore, the relevant 
documents were in English, the Claimant’s witnesses 
lived in England and the experts appointed by the 
parties were based in England. On the other hand, 
the only factors suggesting Russia was the natural 
forum were that JFC were domiciled in Russia and 
that the guarantees appeared to have been signed in 
Russia. The judge also considered it more likely than 
not that the Russian proceedings were commenced 
with a view to frustrating the determination of 
the dispute in England, or to “hi-jack” the English 
proceedings. This, combined with the judge’s view 
(based on expert evidence on Russian law) that 
the arguments made in the Russian proceedings 
were weak, led him to conclude that the Russian 
proceedings were vexatious and oppressive. 

The judge rejected Charterers’ argument that 
JFC’s pursuit of Russian proceedings could not 
be vexatious in circumstances where they had 
not previously submitted to the jurisdiction of the 
English court. Rather, he said: “what is vexatious 
cannot be exhaustively defined”. The judge also 
accepted Charterers’ argument that the pursuit of 
parallel proceedings in two courts is not necessarily 
vexatious but he nonetheless considered that in the 
present case, the Russian proceedings were in fact 
vexatious and oppressive.

The judge did comment that the Claimant ought 
to have mentioned initially that it had issued an 
application in the Russian court so that the court 
was aware of the full picture. However, he did not 
think that this omission provided sufficient reason 
for refusing to continue the anti-suit injunction. 
Rather, he concluded that that application to the 
Russian court did not involve a submission by the 
Claimant to the Russian court’s jurisdiction but was 
in fact an attempt to ensure that the Russian court 
did not decide the dispute between the parties. He 
therefore concluded that the anti-suit injunction 
should be continued.

Comment

There have been a number of reported cases 
in recent times involving disputes as to the 
governing law and jurisdiction of agreements (often 
guarantees) which are ancillary to and / or closely 
connected to other agreements. The decisions 
arrived at in such circumstances by the English court 
are not always predictable. For example, in another 
recent case, Stellar Shipping v Hudson Shipping 
Lines (which is also reported in this e-brief), Mr 
Justice Hamblen concluded that the guarantee given 
to guarantee charterers’ obligations under a contract 
of affreightment incorporated the arbitration 
agreement that was contained in the contract of 
affreightment. Disputes of this type are best avoided 
by incorporating an express law and jurisdiction 
provision in the relevant agreement.
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A guarantor who endorses a contract 
is generally bound by the arbitration 
clause in the contract.

Stellar Shipping Co LLC v Hudson Shipping Lines 
[2010] EWHC 2985 (Comm)

Mr Justice Hamblen’s recent judgment illustrates the 
pragmatic approach taken by the Commercial Court 
in relation to the incorporation of arbitration clauses 
since the House of Lords’ decision in the Fiona Trust 
case. 

Background

The hearing proceeded on the assumption that 
Hudson Shipping (as Owner) entered into a Contract 
of Affreightment (“COA”) for four voyages with 
Phiniqia International Shipping (as Charterer). Under 
the terms of the COA, Stellar Shipping guaranteed 
the Charterer’s obligations. The Charterer was a fully 
owned subsidiary of Stellar Shipping.

The Owner alleged that the Charterer failed to 
proceed after the first voyage. For this reason, 
the Owner commenced arbitration proceedings 
against the Charterer, as well as separate arbitration 
proceedings against Stellar Shipping. 

Stellar disputed the jurisdiction of the Tribunal on 
the basis that it had not entered into any arbitration 
agreement with the Owner. By way of a preliminary 
issue, the Tribunal held that the arbitration clause 
in the COA applied to Stellar’s obligations under 
the guarantee. The matter was referred to the 
Commercial Court on appeal. The Court was asked 
to decide whether Stellar had entered into an 
arbitration agreement with the Owner in respect 
of the alleged guarantee between Stellar and the 
Owner.

Commercial Court Decision

Based on the various exchanges between the 
parties, the Court considered that it was agreed 
between the Owner, the Charterer and Stellar that 
Stellar would guarantee the Charterer’s performance 
under the COA, and that both the Charterer and 
Stellar would endorse the terms of the COA. 
Accordingly, it found that Stellar had entered into 
a contract of guarantee with the Owner which 
involved Stellar’s endorsement of the COA. 

In view of the above finding, the Court went on to 
consider whether Stellar’s endorsement of the COA 
included an endorsement of the arbitration clause in 
relation to its guarantee obligations. Stellar argued 

that clear express words were required in order to 
incorporate an agreement to arbitrate. The Court 
dismissed this argument because the guarantee 
involved the endorsement of a charterparty, which 
included the arbitration clause on its face. It did 
not concern “incorporation by reference”, where 
terms are imported into a contract from another 
source and where a more restrictive approach was 
appropriate.

Instead, Mr Justice Hamblen applied the commercial 
approach taken to the construction of arbitration 
clauses by the House of Lords in Fiona Trust v 
Privalov [2007] UKHL 40. He therefore held that 
the close connection between the COA and the 
guarantee, as well as between the parties involved, 
meant that it would be sensible to expect the parties 
to agree to a common method of dispute resolution 
under the COA and the guarantee. 

Comment

The Court’s decision is welcome because it 
facilitates the enforcement of guarantees that 
are provided by way of an endorsement. The 
alternative, as highlighted by the Court, would 
be that the contract is subject to English law and 
arbitration, but any dispute under the linked 
guarantee is “determined by some unspecified 
court in some unspecified jurisdiction according to 
some unspecified governing law” – an unpalatable 
prospect.

John Simpson
Partner, Singapore
john.simpson@incelaw.com

Reza Ispahani
Associate, Singapore
reza.ispahani@incelaw.com
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Application of Regulation to non-EU defendants 
and forum non conveniens (inconvenient or 
inappropriate forum)

The present Regulation provides uniform rules 
to identify the appropriate national court within 
the EU which is competent to hear a dispute. In 
broad terms, the main rule of jurisdiction is that a 
defendant domiciled within the EU may be sued in 
the court of the Member State in which that party 
is domiciled. There are additionally rules of special 
jurisdiction which allow a defendant to be sued in 
certain other Member States to which the dispute 
has a close connection by virtue of the subject 
matter of the dispute. It is now proposed that further 
consideration be given to the viability of extending 
the current rules of jurisdiction to cover disputes 
involving defendants domiciled outside the EU on 
the grounds that this would enhance reciprocity and 
international comity. 

It is also proposed that the courts of a Member 
State with jurisdiction as to the substantive dispute 
should be permitted to stay their proceedings if they 
consider that a court of another Member State or 
of a non-EU State would be better placed to hear 
the dispute (in other words, it would be a more 
convenient forum). 

Proposed abolition of intermediate measures to 
recognise and enforce judgments

The Regulation already provides for the mutual 
recognition of judgments within the EU. However, 
some form of interim proceedings will still usually 
be required before a judgment from one EU 
Member State can be enforced in another. The 
Commission is keen to abolish these interim 
proceedings and to make judgments of other EU 
courts automatically “equivalent” to domestic 
judgments and subject to immediate enforcement. 
The need for some safeguards for potential 
defendants is recognised and it is proposed there 
be a right to challenge enforcement on certain 
bases, such as if the judgment in question was 
irreconcilable with a judgment of the enforcing EU 
court or where there were procedural defects in the 
court of origin, potentially affecting the defendant’s 
right to a fair trial. However, these safeguards 
would be available only by way of an “exceptional 
procedure” which it would be the defendant’s 
responsibility to initiate.

Clare Kempkens
Senior Associate, London
clare.kempkens@incelaw.com

Anna Devereaux
Solicitor, London
anna.devereaux@incelaw.com

Other News

Ince & Co announces two new Partners 
in Hamburg

We are pleased to announce the promotion 
of Georg Lehmann and Tim Schommer to the 
partnership. The promotions are in the firm’s 
Hamburg office and take effect from 1 January 2011. 
This increases the number of partners in the firm to 
88, with seven in Hamburg. 

Both Georg and Tim have been with Ince Hamburg 
since qualifying as German Rechtsanwalt and each 
advise on both contentious and non-contentious 
matters in the areas of shipping, finance, corporate 
and insurance. Their expertise includes:

Georg Lehmann - advises German and international 
banks on a range of ship finance matters. He also 
advises on corporate law matters particularly in 
relation to the structuring of closed-end funds. In 
addition, Georg advises on the acquisition and sale 
of new buildings and second hand tonnage.

georg.lehmann@incelaw.com
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Tim Schommer – advises on shipbuilding, ship 
repair, yachting and trade disputes and on a range 
of both contentious and non-contentious insurance 
matters.

tim.schommer@incelaw.com

Lloyd’s List names two Ince partners in 
Law Top 10

Ince & Co partners Colin de la Rue and Rosita Lau 
are named in the legal section of the Lloyd’s List 
Top 100 2010, an assessment by Lloyd’s List of the 
top 100 most influential people in the shipping 
industry. Ince & Co was the only firm to have two 
lawyers appear in the Top 10 Law section.

London partner Colin de la Rue is described 
as the “leading marine pollution expert” who, 
since joining the firm, has “gone on to become a 
highly respected industry name, acting in most 
major pollution incidents since Exxon Valdez and 
representing industry interests in the process of 
changes to international law”.

On Hong Kong partner Rosita Lau, Lloyd’s List 
comments: “Described by those in the know as 
the leading maritime lawyer in China and Hong 
Kong, Lau handles all types of charterparties and 
cargo carriage disputes. She acts for shipowners, 
charterers, P&I Clubs, ports and terminal 
operators, freight forwarders, cargo interests and 
logistics operators. All of which goes some way 
to explaining why she has been ranked by Asia 
Pacific Legal 500 since 2000 and voted by clients 
in the Asia Law practice survey for six consecutive 
years from 2004 as a leading lawyer in shipping”.

Events

7th Annual Marine Money Gulf Ship Finance 
Conference & Piracy Seminar
Date: Tuesday 8 - Wednesday 9 March, 2011
Location: Grand Hyatt, Dubai

Ince & Co London partner Stephen Askins and 
Dubai partners Graham Crane and Brian Boahene 
are running a one day pre-conference piracy 
seminar. Topics covered will include charterparty 
and legal issues, insurance, practical issues that 
arise from a hijacking and ship hardening. The 
seminar will be followed by an evening cocktail 
reception.

Ince & Co Yacht Seminar
Date: Wednesday 16 March, 2011
Location: Ince & Co London

This seminar, hosted by Ince & Co, gives 
attendees the opportunity to ensure they are up 
to date with current issues for yacht owners and 
others in the yachting community. At previous 
events experts from Ince & Co and within the 
industry have covered a range of topical issues 
from the legal through to design aspects. Further 
details can be found on our website. 

Scandinavian Shipping & Ship Finance 
Conference 2011
Date: Tuesday 5 - Thursday 7 April, 2011
Location: Copenhagen

Ince & Co London partners Chris Kidd, Kevin 
Cooper and David Baker will lead a one day 
pre-conference masterclass on “Shipbuilding 
Contracts: What You Need to Know” on 5 
April 2011. David Baker, head of Ince & Co’s 
ship finance practice, is speaking at the main 
conference on 6 April on the impact of the new 
financial regulations in Europe and the US.

Ince & Co Quarterly Shipping Brief
Date: Thursday 5 May 2011
Location: Ince & Co London

The quarterly shipping brief consists of short 
presentations on current topics of note. Further 
details will be available on our website closer to 
the date.

Marine Pollution 2011
Date: Wednesday 16 - Thursday 17 March 2011
Location: London

Ince & Co London partner Colin de la Rue 
will present a talk on “Bunker pollution and 
limitation of liability” on Wednesday 16 March.

SeaAsia 2011 Conference and Exhibition
Date: 14 April 2011
Location: Singapore

Ince & Co Singapore partner Denys Hickey is 
speaking at this conference, which is held in 
conjunction with Singapore Maritime Week 
2011. 

Ince & Co are sponsoring the morning session 
on 14 April and Denys will be speaking on 
issues relating to offshore drilling, including rig 
ownership, installation, production including 
FPSO ownership, operations and maintenance, 
sub-sea ROVs, equipment.
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Introduction 

In September 2010, we published a detailed 
overview of international trade sanctions 
against Iran. That overview can be accessed 
via our website. This article is intended to 
summarise the principal developments in 
this area since that overview, primarily with 
regard to the enactment by the European 
Union of new measures aimed at preventing 
the acquisition of Nuclear weapons by 
Iran. The latest sanctions are contained in 
“Council Regulation (EU) No. 961/2010 
of 25 October 2010 ( the ‘Regulation’) 
on restrictive measures against Iran and 
repealing Regulation (EC) No. 423/2007”. 

Background to the Regulation

On 31 August 2010, the EU published a draft 
of the proposed implementing Regulation 
to supplement the EU Council Decision 
of 26 July 2010 which we discussed in out 
last overview. As then worded, the draft 
provisions of the Regulation caused some 
concern in the shipping, trade and insurance 
sectors. After a consultation period involving 
submissions by various interested groups in 
those affected industries, the final version 
of the Regulation was passed. Below is our 
review of some aspects of the Regulation, 
with a particular emphasis on how it may 
affect those in the shipping, insurance and 
energy industry.

European Union Regulation No. 
961/2010

The Regulation entered into force on 27 
October 2010, the date of its publication in 
the Official Journal of the European Union. 
The Regulation states that it is binding 

in its entirety and directly applicable in 
all Member States – no further domestic 
legislation is required to bring it into force. 

Who is subject to the Regulation?

Article 39 sets out the application of the 
Regulation to those with an EU nexus as 
follows:

“This Regulation shall apply:

a.	 within the territory of the Union, 
including its airspace;

b.	 on board any aircraft or any vessel under 
the jurisdiction of a Member State;

c.	 to any person inside or outside the 
territory of the Union who is a national 
of a Member State;

d.	 to any legal person, entity or body 
which is incorporated or constituted 
under the law of a Member State;

e.	 to any legal person, entity or body in 
respect of any business done in whole or 
in part within the Union.”

Given the broad application of the 
Regulation, it is important that all Companies 
that are registered within the EU, employ EU 
nationals or those companies that transact 
business within the EU consider the scope of 
the latest restrictions. As such, international 
trade transactions which on their face 
appear to have no link to the EU, because for 
example they are between two companies 
based outside of the EU such as Singapore 
and Dubai, may be subject to the EU 
jurisdiction, through the employment of EU 
nationals involved in taking various decisions 
in the transaction process.

Trade Sanctions 
against Iran – 
an update
January 2011

http://www.incelaw.com/documents/pdf/Strands/International-Trade/Trade-Sanctions-against-Iran-an-overview.pdf
http://www.incelaw.com/documents/pdf/Strands/International-Trade/Trade-Sanctions-against-Iran-an-overview.pdf
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What are the aims of the Regulation?

The sanctions imposed by the Regulation are 
far wider in scope than those set out by the UN 
in the Council decision of 26 July 2010. The 
Regulation seeks to restrict investment in Iran and 
to restrict trade with Iran with a particular focus 
on the Iranian oil and gas industry. In addition, 
the Regulation sets out restrictions relating to 
the provision of insurance/reinsurance to Iranian 
entities; restricts transfers of funds from/to Iranian 
entities; restricts the provision of financial services 
and, imposes restrictions on transport. We 
comment on some of the key provisions below.

Shipping

Export and Import Restrictions 

In the various Annexes to the Regulation, a 
number of items are listed which are subject to 
export and import restrictions. These are mainly 
military and dual use items as well as items 
that might be used for “internal repression”. 
Care should therefore be taken if a transaction 
involves one of these listed items as the sale, 
supply, transfer or export, directly or indirectly, 
to any Iranian person of such items for use in Iran 
is prohibited. Further, participating, knowingly 
and intentionally, in activites the object or effect 
of which is to circumvent this prohibition is 
prohibited. A shipment of ‘seals’ may appear 
to be a legitimate cargo but dependent on the 
exact specifications of the ‘seals’ these could 
be prohibited listed items intended to assist the 
Nuclear industry in Iran.

It is worth bearing in mind that even when 
items which are not included in the Annexes 
are supplied to Iran they may be converted and 
used in the military industry in Iran. Although 
the supplier and shipper may have no specific 
knowledge or suspicion that this could happen 
at the time that the transaction takes place and 
efforts may have been made to ensure that the 
relevant sanctions are being complied with, the 
possibility of negative media and commercial 
coverage is another factor to consider. There have 
already been examples where the media have 
shown pictures of a truck (displaying a company 
name/logo) adapted to carry ballistic missiles in 
Iran even though the vehicle was originally sent 
to Iran as a commercial truck. This may have a 
damaging impact on the commercial reputation of 
a company. 

Parties involved in the shipment of goods that 
fall within the Annexes must take great care to 
ensure that they carry out adequate checks to 
identify the precise nature of the cargo and where 
it is intended for as well as the parties involved 
to avoid breaching the Regulation. In relation to 
some goods authorisations can be obtained from 
the competent authority of the relevant Member 
State.

Oil and Gas shipments

It has been widely reported that US legislation has 
targeted the refined petroleum industry in Iran 
and in particular has placed restrictions on the 
importation into Iran of refined petroleum. The 
EU, although targeting the Oil and Gas industry 
with a number of specific restrictions relating to 
the supply of materials to that sector has noted in 
the preamble to the Regulation that the restrictive 
measures should not prevent the import or export 
of oil or gas to and from Iran including payment 
for those goods. This demonstrates a difference 
between the EU and US approach in relation to 
the supply to Iran of Oil and gas. However, given 
the scope of international business with the US 
and payments in the US Dollar, it is important 
that companies still assess the impact of the US 
sanctions if they are considering supplying oil or 
gas to Iran.

Freezing of Funds and Economic 
Resources

Under Article 16, all funds and economic 
resources belonging to or held by designated 
individuals listed at Annex VII and VIII are 
frozen. In addition to this, no funds or economic 
resources are to be made available directly 
or indirectly for the benefit of those bodies 
or persons listed in Annex VII and VIII. This 
restriction is important for those involved in 
providing cargo to Iran especially where a third 
party such as an Iranian bank which has been 
designated in the Regulation may be listed as the 
consignee.

The definition of “economic resources” in the 
Regulation is wide so that material items which 
can be used to obtain funds, goods or services 
are classified as an economic resource. Given the 
wide definition of the Regulation it is important 
that those in the shipping industry consider 
all contracts and Bills of Lading to ensure that 
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no listed person is the consignee of a cargo. A 
number of Iranian Banks are listed in Annexes 
VII and VIII of the Regulation and Iranian entities 
may list these as consignees under Letter of Credit 
arrangements. Although the cargo itself might be 
permitted, it is possible a document with a listed 
entity as the consignee could be enough to fall 
foul of this provision. 

Restrictions on Transport

Article 27 requires that all goods being 
transported between the EU and Iran 
(significantly, not just goods that might be 
covered by the prohibited categories) have the 
requisite pre-arrival/pre-departure information 
so that this can be submitted to the relevant 
customs authorities in the Member State. Where 
this information provides reasonable grounds 
to believe the vessel in question is carrying 
prohibited goods, the cargo may be inspected 
and, if necessary, seized or disposed of (Article 
28). Article 28(1) further states that EU nationals 
are prohibited from providing bunkering or ship 
supply services to vessels owned or controlled, 
directly or indirectly, by an Iranian person, entity 
or body where they have information, including 
information from the customs authorities, which 
provides reasonable grounds to believe the 
vessels are carrying prohibited goods.

The implementation of the EU Advance Cargo 
Declaration Regime on 1 January 2011 for the 
shipping industry provides for the submission of 
Cargo information to a Customs office in relation 
to the import or export of goods from the EU. This 
article does not consider the detailed provisions of 
this Regime but it is important that aside from the 
restrictions on Iran, ship operators are complying 
with this Customs Regime. Many shippers will 
already be familiar with a similar customs regime 
in the US. Under the Regime, the ship operator is 
the person liable to declare the cargo information 
in advance to the Customs office. As a result, 
the Owner and Charterers should ensure that 
it is clearly stated in the Charterparty or other 
contractual document who is going to submit 
the information to the relevant authorities and 
any allocation of liability as a result of incorrect 
submission of documentation. This Regime should 
enable the EU Customs authorities to gather 
the required information necessary to ensure 
that goods to or from Iran can be appropriately 
assessed and supports the provisions of the 
Regulation pertaining to transport.

Insurance

Article 26 of the Regulation prohibits the 
provision of insurance or re-insurance to Iranian 
companies, to a company owned or controlled 
by an Iranian company, to subsidiaries of Iranian 
companies outside Iran and to natural persons 
acting on behalf of such companies or entities.  
However, the ban does not apply to the insurance 
or reinsurance of vessel owners or charterers that 
do not appear on the EU “blacklist” (Article 26(3)). 
Article 26(3) also allows insurance / re-insurance 
to be provided to vessels which are only docking, 
loading, unloading or transiting “temporarily” in 
Iranian waters. 

While many involved in the insurance industry 
have ceased any involvement with Iranian entities 
especially in the renewals of insurance policies, 
dangers can still arise in relation to the provision 
of insurance to bodies acting on behalf of an 
Iranian entity. It is possible that a company could 
be set-up in a third country which is owned 
entirely or by a majority Iranian entity. The risk 
is that the provision of insurance / re-insurance 
to this company could breach Article 26 of the 
Regulation.

The exact application of this restriction to the 
variety of roles active in the insurance industry is 
unclear. For example, there is no clear guidance 
on how these insurance provisions affect the 
role of brokers who are not actually insuring the 
underlying risks but placing the risk in the market. 
While there is little guidance from the authorities 
and given the wide scope of the legislation, it 
would be advisable to remain vigilant when 
looking at any insurance or reinsurance policies 
which are linked to Iran.

Restrictions on Transfers of Funds and 
on Financial Services

It is not the purpose of this update to give a 
detailed review of the various provisions in 
relation to financial transactions and investment. 
In broad terms, however, the new Regulation 
implements the financial restrictions set out in 
the Council Decision of 26 July 2010, which we 
summarised in our previous overview. It also 
clarifies the obligations of financial institutions 
in relation to record-keeping and reporting 
requirements regarding Iranian-related banks, as 
well as the opening of accounts, the establishment 
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of correspondent or joint venture banking 
relationships with Iranian-related banks and the 
opening of new offices, branches or subsidiaries 
in Iran. 

Restrictions are placed on the transfer of funds to 
and from an Iranian person, entity or body where 
that payment is over EUR 40,000. (Transfers 
below that sum must, however, still be notified 
to the competent authorities of the relevant 
Member State). To prevent circumvention, the 
Regulation applies to those transactions which 
appear to be linked and so therefore parties are 
unable to reduce the size of the payments under 
the threshold amount in order to try to avoid the 
sanctions. Where any payment is being received 
or paid to an Iranian entity the restrictions 
should be complied with. This could include the 
payment of a claim under an Insurance policy, 
payment of money under a Charterparty and also 
payments from Iranian businesses for cargo.
Further practical difficulties may be encountered 
when the payment is processed by a financial 
institution. The major financial institutions have 
sophisticated software to detect where payments 
are being made to Iran or companies associated 
with Iran. Although the payment may be legal 
under the various sanctions, delays could still 
be encountered while the financial institution 
carries out its own compliance checks. Financial 
institutions may even refuse the payment if they 
believe there is a risk that it breaches their own 
compliance procedures.

Energy

This update is not intended to provide a detailed 
analysis of the new EU Regulation in relation to 
the energy industry. However, the Regulation 
confirms restrictions on trade in key equipment 
and technology for, and restrictions on investment 
in the Iranian oil and gas industry (Articles 8 and 
9). Whilst these restrictions do not apply to trade 
contracts concluded before the Council Decision 
of 26 July 2010 came into force, or to investments 
in Iran made before 26 July 2010, those engaging 
in relevant transactions or providing assistance 
to them will still have to notify the relevant 
authorities of what they are doing at least 20 
working days in advance.

Is there any defence to an allegation of 
breach of the Regulation?

Article 32 of the Regulation provides a defence to 
liability where the person or body ‘did not know, 
and had no reasonable cause to suspect, that 
their actions would infringe these prohibitions.’ It 
remains to be seen what this will mean in practice 
and there is, as yet, no guidance. As such, we 
recommend that careful checks are carried out 
and procedures put in place by those who are 
transacting business with an Iranian connection. 
Equally, given that some parties may seek to avoid 
the sanctions by disguising the true end user or 
destination for goods, if you have suspicions extra 
checks should be carried out and records kept 
of those checks. Organised record keeping of 
checks that have been made on transactions and 
entities will be important should any authorities 
later investigate a transaction that has taken place 
in the past.

Diversion Countries

A number of countries have become known 
as ‘diversion risks’ whereby Iranian companies 
are using third party companies in a number of 
countries to purchase goods before sending them 
onto Iran. With the third party acting as a front for 
an Iranian business the transaction may appear 
to have no connection to Iran and so therefore 
sanctions issues may not be considered. It is 
important however that where there is a suspicion 
that Iran may be involved all the entities in the 
transaction are considered and checks carried 
out where possible. For instance, a warning 
sign could be that a small company in Country 
X is ordering a large amount of restricted items 
under the Regulation when it would appear to 
have no use for this quantity of goods. It could 
be purchasing the items on behalf of an Iranian 
sanctioned individual. If the goods are supplied 
and the third party was known as a suspicious 
Iranian front company, it may be deemed that it 
should have been known that the sanctions would 
be breached.

There have already been reports of bill of lading 
scams and other methods being used to evade 
the trade sanctions. For example, it was recently 
mentioned in the maritime press that there have 
been a number of documented instances where 
cargoes are being loaded in Iran but shipped to 
a second country in the Middle East Gulf region. 
The original bill of lading is then altered to 
indicate that the cargo was loaded in that second 
country. It was also been reported that Iranian 
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products, such as petrochemicals, were being 
shipped from Iran under doctored bills of lading 
which stated that the products emanated from 
another source of origin, such as India.

UK legislation update

On 11 December 2010, the UK implemented 
‘The Iran (European Union Financial Sanctions) 
Regulations 2010. This Statutory Instrument 
includes provisions preventing the circumvention 
of restrictions and most importantly imposes 
penalties for any breach. These can include a 
fine or in certain cases imprisonment. Given 
that the penalties are now imposed in domestic 
legislation, it is even more important that 
applicable sanctions are complied with.
The Financial Restrictions (Iran) Order 2009, 
which we summarised in our last briefing, has 
now expired after having been in force for one 
year. However, the new EU Regulation applies in 
the UK as of 27 October 2010. HM Treasury has 
now issued a Financial Sanctions/Counter Illicit 
Finance Notice, available from the Treasury’s 
website, providing a detailed commentary on and 
guidance to complying with the EU Regulation. 
HM Treasury is the competent authority in the 
UK for issuing licences, giving notifications 
and making requests for authorisation relating 
to the transfer of funds subject to reporting 
requirements. Any existing licences issued by HM 
Treasury under the previous legislation will now 
be deemed to have been issued under the new 
Regulation and remain valid. New licences will 
be issued pursuant to the requirements under the 
new Regulation.

As well as the UK Treasury a number of other 
government bodies are responsible for the 
application and enforcement of the Regulation 
and UK sanctions policies. Both the Department 
for Business, Innovation and Skills and Her 
Majesty’s Revenue and Customs deal with the 
enforcement of sanctions and in particular the 
provision of certain materials to Iran. Should a 
licence be required for transactions involving 
Iran, this must be obtained from the relevant 
Government department.

Export Controls

It is important that companies are aware of 
the relevant export controls applicable in the 
jurisdictions relevant to their transactions. 
Although the various international sanctions 
legislation may be complied with, this does not 
automatically mean that the relevant export 

legislation has also been satisfied. Licences 
may be needed from the relevant government 
departments and in some cases the penalties for a 
breach of export legislation are similar to a breach 
of sanctions and include large fines and possibly 
imprisonment. Export controls are specific to each 
jurisdiction and even where there is no physical 
export from the country, the arrangement of 
transfers between third party countries may still 
be subject to Export legislation, especially where 
one of the third party countries is sanctioned 
by that jurisdiction. It is advisable that export 
controls are considered in tandem with sanctions 
legislation by those involved in international trade 
matters.

Specially Designated Nationals

The US Treasury Department’s Office of Foreign 
Assets Control (OFAC) still maintains a list of 
Specially Designated Nationals (SDNs) with 
whom dealings are prohibited. The EU and UK 
also maintains a similar list of SDNs. All the lists 
are maintained by the relevant State authority 
and reflect the latest additions to sanctioned 
persons. Where a transaction with Iran is 
taking place we would advise that these lists 
are checked both prior to the transaction and 
indeed at regular times during the course of a 
transaction. In addition to the US, EU and UK 
lists other jurisdictions may maintain similar lists 
of individuals and entities who trade is restricted 
with.

US enforcement

On 28 September 2010, the US Treasury’s Office 
of Foreign Assets (“OFAC”) published a final rule 
amending the Iranian Transactions Regulations 
to remove two general licences authorising the 
importation into the US of, and dealings in, 
certain foodstuffs and carpets of Iranian origin 
and related services. As of that date, imports 
into the US of Iranian-origin foodstuffs and 
carpets is prohibited without a specific license 
which is unlikely to be granted absent special 
circumstances.

This final rule also implements certain import 
and export prohibitions contained in the 
Comprehensive Iran Sanctions, Accountability 
and Divestment Act 2010 (“CISADA”) relating to 
importation of goods or services of Iranian origin 
directly or indirectly into the US and on US origin 
goods, services or technology from the US or a 
US person in Iran. 
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The US has targeted those companies that are 
used by Iran as front companies. A particular 
target of the sanctions has been IRISL. As 
recently as 13 January 2011 a number of shipping 
companies in Hong Kong were sanctioned 
as being linked to IRISL. Although there have 
not been any recent actions against major 
international companies it is unlikely that this 
enforcement will take place immediately and 
it will take the authorities a period of time to 
gather evidence by which to sanction various 
companies.

Sanctions Clauses

With the increase in international sanctions many 
parties are now incorporating sanctions clauses 
into their contracts. These clauses are designed to 
protect against a breach of sanctions and allocate 
any subsequent liability. Where a Contract 
incorporates a sanctions clause it is advisable 
that should there be any subsequent contracts, 
for example in a chain of charterparties, there is 
equivalent protection from sanctions at each stage 
to ensure that if a breach occurs, a party in the 
chain of contracts will not suffer another party’s 
breach of sanctions as a result of a failure to 
ensure back to back provisions (or at least wider 
protection) throughout the chain.

In relation to shipping, BIMCO has introduced 
a sanctions clause for Time Charters. Although 
a number of clauses have been produced in 
this area, we would advise that any sanctions 
clause should be adapted to cover the specific 
risks that you or your business is trying to 
protect. Not all contracts will be the same and 
given the wide scope of international sanctions, 
there may be specific concerns with certain 
sanctions legislation. Care should be taken when 
incorporating or accepting any sanctions clauses 
in contracts. 

Contact Us

This briefing is intended to provide a general 
overview of the sanctions and the types of issues 
that have already arisen and may arise as a result. 
Where specific advice is needed on any aspect of 
the sanctions and their potential effect in relation 
to any jurisdiction or trade sector, we recommend 
that you approach your usual contact at Ince & Co 
or those listed.
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