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Commercial Court decision

Commencement of laytime

Notice of readiness was tendered at 0038 on 8
January 2008. The port authorities granted clearance
on 1020 on 12 January 2008. The charterers argued
that laytime only commenced when port authority
clearance was granted, pursuant to clause 4.1 of the
SCALE terms. The owners countered that CPBS had
authority to waive the requirement for port authority
clearance and that they had done so. On the
evidence, Mr Justice Teare found that the requirement
for port clearance to be given before notice of
readiness was accepted had been waived by CPBS.
Therefore, he concluded that laytime commenced at
0038 on 8 January 2008.

Whether delay in berthing counted as laytime

The judge considered the relevant laytime exceptions
in clause 5 of the SCALE terms in turn. Principally,
he found as follows:

“Partial or total interruption on railway or port”: The
judge commented that the phrase •partial interruption
on portŽ was unusual but said it was common ground
that the phrase partial interruption •on portŽ meant
partial interruption •of the business of the portŽ. A
port was made up of several berths. Where all
business in the port was stopped, there was •total
interruptionŽ of the business of the port. Where
business at a particular berth within the port was
stopped, there was a •partial interruptionŽ of the
business of the port.

The judge disagreed with the owners• submission that
the interruption of the business of the port had to be
fortuitous. He was not persuaded by the owners•
argument that the ordinary meaning of •interruptionŽ
should be restricted to interruptions which were not
planned in advance by the port. The judge concluded
therefore that the charterers had brought themselves
within the •partial interruptionŽ exception to laytime
under clause 5.10(viii).

“Beyond the control of the seller”: the owners sought
to argue that the •partial or total interruption on portŽ
discussed above had to be beyond the control of the
seller, submitting that those words should be
extended beyond clause 5.10 (ix) to the other laytime
exceptions specified in that clause. The owners also
argued that when considering whether a cause was
beyond the control of the seller, it was appropriate to
consider whether it was beyond the control of CPBS.

The judge agreed that, having regard to the fact that
CPBS was wholly-owned by Vale SA and on
reviewing the SCALE terms (which referred,inter alia,
to •Seller•s loading facilitiesŽand •its pier at the Port
of ItaguaiŽ), that it could not have been intended that

the seller could say that the berth was not •its berthŽ.
However, he stated that clause 5.10 should be given
its ordinary meaning and that in the absence of words
manifesting the parties• intention to extend the phrase
•beyond the control of SellerŽin sub-clause (ix) to the
other sub-clauses, particularly where some of those
exceptions were unlikely to have any connection with
the sellers (e.g. war, bad weather), there was no
reason to do so.

Consequently, although he concluded that the time
lost was not beyond the control of the seller because
there was no evidence that CPBS could not have
repaired the berth as far back as 2007 if they had
wished to do so, this did not impact on his finding
that the delay in berthing the vessel was caused by a
partial interruption to the port.

Breach of the safe berth warranty

The owners submitted that although time might have
been lost by an event covered by one of the laytime
exceptions in the charterparty, the charterers would
nonetheless be liable for time lost if that time was lost
by reason of the berth being unsafe in breach of the
charterers• safe berth warranty. They further argued
that any damages for delay arising out of such breach
should be calculated at the demurrage rate, which
was the agreed rate of damages for delay. The judge
agreed and added that the fact that there may have
been no breach of the obligation to load within the
laydays did not prevent the owners from claiming the
agreed rate of damages for delay caused by breach of
the safe berth obligation.

Following detailed review of expert evidence, the
judge concluded that the CPBS berth was unsafe and
consequently that the owners were entitled to claim
damages at the agreed demurrage rate.

Claim on the guarantee

Another aspect of the dispute related to the validity
and enforceability of the guarantee given by the
Chinese buyers of the iron ore, Guangzhou, to
guarantee the charterers• obligations under the
charterparty. In summary:

(1) Mr Justice Teare drew an adverse inference
from Guangzhou•s failure to provide full disclosure
and consequently dismissed the argument that the
employee who had issued the guarantee had no
actual authority to do so;

(2) although the guarantee contained no law
and jurisdiction clause, the judge held that the
reasonable and objective inference to be drawn from
the circumstances of the case was that the parties had
impliedly chosen English law as the applicable law of
the guarantee, alternatively that the guarantee was
most closely connected to England. Particular reliance

The important difference being that the citadel is a
place for all crew which can be used with an
expectation that it may be occupied for a number
of hours whilst a hijacking is ongoing. Critical to
whether a military intervention could happen will
be the crew•s ability to communicate with any
would be rescuers and of course survive and resist
entry by the pirates. Use of a citadel remains a
risky strategy and one which needs to be well
thought out and understood prior to transit.

Jurisdiction and legal issues

There have been more encouraging signs that
countries other than Kenya (who now has its own
dedicated •piracy courtŽ funded by the UN) will
pursue and prosecute pirates. The US are
prosecuting two pirates who attacked a US
warship. Their defence team is relying on an 1820
case, where it was said that piracy was defined as
the boarding or capture of a ship, which was not
the case here. One would hope that defence
would fail. In Holland, five pirates were sentenced
to five years in prison which, compared to life in
Haradheere, may not be so much of a hardship.
Indeed, one has claimed political asylum, which is
what the politicians feared may happen. Given
that some of their colleagues have been sentenced
to death in Yemen, they may understand the
benefits of being caught by an EU ship where they
are enveloped in the full panoply of the Human
Rights legislation. The Seychelles, Tanzania and
Mauritius are all being given funds to finance
prosecutions of pirates.

In London, the legal developments are on the civil
side with issues relating to piracy being brought to
arbitration. This e-brief contains a detailed report
on the Saldanhaand the High Court•s decision that
a vessel chartered on an NYPE form with an un-
amended clause 15 remains on hire. In making
that decision, the Court agreed with the underlying
decision of the Tribunal. It was perhaps sensible
that an appeal was heard by the High Court so as
to give the commercial world some certainty in
this area, but the charterers have now been
refused leave to take the off hire point further.
Other issues where charterers may yet seek the
guidance of a tribunal include: what constitutes
•reasonable measuresŽin the BIMCO Piracy
Clause and whether the Best Management Practice
guidelines or a similar standard of conduct is
somehow incorporated into a charter party
through ISPS, particularly in respect of flag states
which have signed up to the New York
Declaration.

Enforcement of Arbitration Awards in
the UAE

Arbitration in Dubai has grown considerably in
recent times and is a process increasingly used by
businesses in Dubai to resolve their disputes.
Despite this growth in arbitration, however, the
enforcement of arbitration awards in the UAE has
a troubled history, primarily due to unclear
domestic arbitration law. The UAE reached
perhaps its lowest point in this respect in 2004,
when the UAE Court annulled a domestic
arbitration award on the ground that some of the
witnesses in the arbitration had not been sworn in
the manner required by UAE law for Court
hearings.

Recently, steps have been taken to reform the
process of the enforcement of arbitration awards in
the UAE. In 2006, the UAE ratified the New York
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards 1958 (•New York
ConventionŽ) and a new UAE federal arbitration
law is currently being drafted. It is hoped the latter
will replace and modernise some of the existing
provisions in the domestic arbitration law.

The UAE does not currently have an arbitration
law based on the UNCITRAL model law.
Domestic arbitration law in the UAE is based upon
only 25 or so Articles in UAE Federal Law No. 11
of 1992 (•UAE Civil Procedure CodeŽ), including
10 Articles dealing with execution of foreign
awards (in comparison, the UK Arbitration Act
1996 has over 100 sections and several
schedules). Not all of these provisions are fully
consistent with established international practices
and the UAE•s obligations under the New York
Convention. Furthermore, the relevant decree
implementing the New York Convention in the
UAE did not expressly displace the enforcement
provisions in the Civil Procedure Code. Therefore,
parties seeking to enforce an award … whether
under the New York Convention or otherwise …
must satisfy the relevant requirements of the UAE

Stephen Askins

Partner, London

stephen.askins@incelaw.com
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Hague-Visby Rules: New Zealand
Supreme Court rules that default or
neglect in management of a ship does not
have to be “bona fide”

Tasman Orient Line CV v New Zealand China Clays
Ltd and others (Tasman Pioneer) [2010] 1 Lloyd’s Law
Reports Plus 41

In the February 2008 and May 2009 editions of
Shipping E-Brief, we reported the controversial
decision of the New Zealand High Court and Court of
Appeal in The Tasman Pioneer. The decision
concerned the Hague-Visby Rules exemption at
Article IV.2(a) of "neglect or default of the master in
the navigation of the ship" (the 'negligent navigation
defence'). At first instance, the High Court held that
the carrier could not rely on this exemption where
the relevant actions of the master were not made
“bona fide” (in good faith) to preserve the safety of
the ship, her crew and the cargo, but were instead
motivated out of a desire to avoid personal
responsibility for an error. The carrier's appeal was
dismissed by a majority of 2:1 in the Court of Appeal,
which agreed with the court below that the master's
"outrageous" and "selfish" behaviour was not conduct
"in the navigation or in the management of the ship".

New Zealand's Supreme Court has now allowed the
carrier's appeal, reversing the judgment of the Court
of First Instance and the Court of Appeal.

Facts

The laden Tasman Pioneer was bound for Busan in
Korea. The intended route was to proceed west along
Japan’s Pacific coast and then through the Japan
Inland Sea before crossing the Korean Strait. During
the voyage, the master realised the vessel was behind
schedule and so, in order to make up some time
(about 30 minutes), the master chose to take a short-
cut through the narrow passage between Biro Shima
and Kashiwa Shima.

After making the course alteration the vessel lost all
radar images. When the radar was re-established, Biro
Shima was shown just 800 yards off the vessel’s port
side and, despite trying to change course, the vessel
struck bottom breaching her cargo and ballast tanks.
The master did not alert the Japanese Coastguard or
the ship managers for several hours after the incident.
Instead, the master steamed for a further 22 nautical
miles at full speed, away from the incident, into near
gale force winds and high swells, before anchoring in
a sheltered bay. He then notified the ship’s managers
that the vessel had hit an unidentified floating object.
The master also instructed the crew to mislead
investigators about the true location and cause of the
incident and falsified the ship's charts.

Decision of the Supreme Court

Unlike the Court of Appeal, the Supreme Court
focused on the scheme of the Hague-Visby Rules. The
court noted that the Rules provide for a division of
responsibility where the carrier was responsible for
loss or damage to cargo caused by matters within
their direct control (termed “commercial fault”), such
as the seaworthiness and ship manning, but not
responsible for loss or damage due to other causes,
including the acts or omissions of the master and
crew during the voyage (termed “nautical fault”). The
Supreme Court observed that this scheme "promotes
certainty and provides a clear basis on which the
parties can make their insurance arrangements and
their insurers can set premiums."

It was common ground between the parties that the
exceptions from liability contained in the Hague-
Visby Rules did not cover barratry (damage caused to
the ship by the master or crew with intent). However,
the cargo interests contended they would also not
cover "acts of gross negligence". The Supreme Court
determined that the definition of 'barratry' for the
purposes of the Rules should be taken from the
section of the Rules dealing with when limitation of
liability would not be available: i.e. where "the
damage resulted from an act or omission of the
carrier done with intent to cause damage, or
recklessly and with knowledge that damage would
probably result" (Article IV.5).

The Supreme Court found that there was no support
in previous legal authorities for implying a
requirement into the negligent navigation defence
that the conduct of the master or crew must be in
"good faith". The court also rejected the argument that
the negligent navigation defence did not protect the
carrier when the Rules were read "purposively". The
ordinary meaning of the words used in Article IV.2(a)
sufficiently gave effect to the purpose of the Rules: to
make the carrier responsible only for loss or damage
caused by matters within their direct control. The
court concluded: "However culpable the conduct,
and whether or not it is intentional, the owner or
charterer is not, subject only to barratry, deprived of
the benefit of the exemption conferred by the
paragraph."

In conclusion, while the conduct of the master was
"reprehensible", the Supreme Court concluded that
they were acts taken in the navigation or
management of the ship and so, unless the cargo
interests could establish barratry, covered by the
negligent navigation defence.

affect his own case or support another party’s (tests
of relevance, reasonableness and proportionality
apply to this requirement and documents which
attract privilege are protected).

The obligation to disclose is continuous. As a
consequence, any document created after an
incident, but prior to conclusion of proceedings,
may have to be provided to an opponent. The risk
presented here is that individuals in an owner’s or
manager’s office, physically remote from the
claims handling or insurance function, may be
creating documents after an incident, not only
unaware of how the documents’ content may
impact on proceedings, but also unaware that
opponents may have a right to view such
documents. From a risk management perspective,
this absence of control over individuals who have
no knowledge of the threat presented by their
actions is the worst of all worlds.

Following a casualty, Oil Majors (even those not
currently chartering the vessel) will often request
the tanker owner/operator to provide a report
detailing what went wrong, why it went wrong
and what the company is doing to prevent
recurrence. A failure to produce such a report may
result in the chartering approval for the subject
vessel being withdrawn, or approval for all vessels
under the same management being withdrawn.

In reporting, there can be a pressure to
demonstrate to the Oil Major that positive steps
have been taken to prevent recurrence of the
incident. Consequently, those drafting the reports
frequently overplay the root cause deficiency to
lend legitimacy to their proposed solution.

Clearly then, from a managerial and commercial
perspective, the report must be produced. Yet it is
likely that there will be an obligation to provide a
copy to, say, cargo claimants. How then can risk
management techniques be applied in such a
situation?

The first step is identifying and understanding that
the risk exists. It is not difficult to understand how
an over enthusiastic analysis of the root cause
could be prejudicial in the hands of an opponent.

It may be that a simple change in wording is
sufficient to protect owners’ interests. Each case
will, of course, turn on its own facts. To a
superintendent writing to an Oil Major following a
ship board accident, the words negligent and
incompetent may be interchangeable. Yet in the
presentational context of a carriage of goods by
sea dispute, the difference between the two words
could have a major impact on the advancement of
a case by an opponent.

Accordingly, it is essential that those responsible
for the claims handling function liaise closely with

those responsible for producing post incident
documentation, such as Oil Major reports. With
respect to managing the risk presented by the
content of these reports, it is vital to work closely
with the P and I Club and legal representatives, so
that an informed decision as to how best to
proceed can be made.

Risk management is, in part, about understanding
what can go wrong and preparing for
eventualities. With respect to reporting to Oil
Majors, it is about identifying those with the
functional responsibility for producing the reports.
Once identified it is important to ensure that those
individuals work with the claims handling team,
so that the report produced treads the fine
balance between managerial and commercial
requirements and minimising the litigation risk.

Business & Finance

Taxation – Non-Domiciles

Following implementation of the legislation
introduced by the previous UK Government,
which imposed a new charge for UK resident but
not domiciled individuals wishing to continue to
be taxed on the remittance basis, there has been
much concentration on the effect of the new
legislation and on completion of the first tax
returns under the new regime including paying the
£30,000 “fee” and considering the need to make
rebasing elections in relation to Trust property,
where appropriate.

Consequently, it may not have been at the
forefront of the minds of individuals concerned to
consider their potential liability to inheritance tax
(“IHT”). This has not changed as a result of the
legislation introduced by the previous
Administration, nor, thus far, by the new Coalition
Government.

It may, therefore, be opportune for individuals
likely to be affected, to consider their inheritance
tax position in relation to their UK and worldwide
assets if they have any connection with the UK.

Ian MacLean

Senior Associate, London

ian.maclean@incelaw.com



24 5

S H I P P I N G  E - B R I E FS H I P P I N G  E - B R I E F

The Court of Appeal therefore found that in this
case, since free pratique was granted more than
six hours after the original NOR and was not
granted at berth, the original NOR was rendered
invalid under SAC 22.1.

(ii) Validity of subsequent emails as NORs

Owners’ alternative case was that the subsequent
e-mails sent by the Master constituted valid NORs
and that in the event the original NOR was
invalid, laytime began to run six hours after these
emails were sent (by which point free pratique had
been granted). At first instance, the judge did not
have to determine this issue as he had upheld the
validity of the original NOR. On appeal, the Court
of Appeal stated that there is no legal requirement
for an NOR to be in a prescribed form and the
only additional requirement mentioned in 13(1)(a)
of Shellvoy Part 2 was that the notice be in writing.
They held that the contents of the first email,
stating that the vessel was in all respects ready to
load a parcel of crude oil, constituted a valid
NOR.

(iii) Time bar relating to alternative demurrage
claim

Mr Justice Longomore then considered whether
owners' alternative claim for demurrage based on
this subsequent NOR was time-barred, as alleged
by charterers. At first instance, Mr Justice Walker
had suggested that it would be. Owners argued
that the demurrage time bar provision was not
intended to extinguish an alternative lesser but
correct claim and, to the extent that the
documentation submitted by owners in
accordance with their claim under the first NOR
(which the Court had found to be invalid) was
incorrect, only a small amendment of the claim
was required.

The Court of Appeal found that the substance of
owners' claim was presented in time in as much
as it was clear that owners were claiming a
particular number of days and hours spent at the
port when no berth had been accessible. However,
Mr Justice Longmore added that an essential
document in support of every demurrage claim is
the NOR and the only NOR submitted by owners
in support of their demurrage claim was the
original, contractually invalid NOR. He therefore
held that the alternative claim could not be said to
be fully and correctly documented. The judge
stressed that this was not necessarily to say that
alternative laytime statements and invoices would
always have to be submitted to avoid an
alternative claim being time-barred, but merely
that the documents submitted pursuant to a claim

for demurrage must include a valid NOR. The
Court of Appeal therefore concluded that owners’
alternative claim for demurrage was extinguished
pursuant to the demurrage time-bar provision in
the charterparty.

Comment

1. It is noteworthy that the Court decided
that an NOR did not need to be in a
particular form; an e-mail from the ship
saying that the vessel has arrived and is in
all respects ready to load/discharge the
cargo is sufficient (see also Cooke on
Voyage Charters, Third Edition at
paragraph 15.22 and following).

2. The outcome in respect of the alternative
demurrage claim might, at first blush,
seem somewhat unfair (as owners
submitted) given that charterers had not
taken the point that the original NOR was
invalid until after time for submitting the
claim documentation had expired.
Nonetheless, Lord Justice Longmore said
that this consideration was not
conclusive. In his opinion, in similar
circumstances to the present case, “it is
not unreasonable to expect an Owner
claiming demurrage to include alternative
notices of readiness when he submits a
claim, on the basis that they may be
legally relevant”.

Inheritance tax is chargeable at a flat rate of 40% on
the UK sited assets of any individual, notwithstanding
the location of death or the residence/other status of
the individual. This is subject to the nil rate band
exemption (currently £325,000 and frozen until 5th
April 2015) and to a spouse exemption but not
necessarily an unlimited exemption.

The unlimited spouse exemption applies only if (i)
both spouses are domiciled in the UK or (ii) both
spouses are non UK domiciled or (iii) the deceased
spouse is non UK domiciled and the survivor is UK
domiciled.

In other words, the total spouse exemption is not
available if the deceased spouse is domiciled in the
UK but the surviving spouse is not. In that case, the
exemption from IHT for assets passing to a spouse is
reduced to £55,000. That means there will be a
considerable inheritance tax burden for any Estate
passing from a UK domiciled spouse to a non UK
domiciled spouse which has a value in excess of
£380,000.

It is also important to remember that a person who is
a non UK domiciliary is treated for inheritance tax
purposes, as “deemed domiciled” if he or she has
been resident in the UK for 17 out of the 20 years
preceding his or her death. This is crucial as the
worldwide assets of a person who is either domiciled
or “deemed domiciled” in the UK will be subject to
inheritance tax. Full details of their worldwide assets
will be disclosable in the returns filed with HMRC
and tax payable on the total value of the whole Estate
(less the exemption(s) referred to above and any
others which may be applicable).

It is only those who are not domiciled or not deemed
domiciled in the UK who pay inheritance tax only on
those assets which are situated here.

Although there have been no specific changes
announced in the Emergency Budget for IHT or the
basis of taxation of UK resident non-domiciled
taxpayers, it should be noted that those who are
claiming the remittance basis and who have chosen
to pay the £30,000 charge will, with effect from 22
June 2010, pay Capital Gains Tax at 28% on their UK
source gains and remitted non UK gains and will not
be eligible to claim the 18% rate which remains for
some UK domiciled individuals. It is also worth
noting that the surcharge Capital Gains Tax rate where
gains are distributed from a non UK resident Trust to
UK resident Beneficiaries will remain at a maximum
of 28.8% for basic rate tax payers and will rise to a
maximum of 44.8% for higher rate tax payers.

The new Coalition Government has reaffirmed its
commitment, as set out in the Coalition Agreement,
to review the taxation of non-UK domiciliaries and
further details are awaited.

We will be monitoring the situation carefully and
further developments will be reported in future
publications; nevertheless, if you have concerns about
your UK tax status please contact Albert Levy or
Deborah Collett.

Ince & Co advises United Arab Chemical
Carriers on $280 million credit facility
agreement

In London, international law firm Ince & Co advised
United Arab Chemical Carriers (UACC) on a $280
million credit facility agreement with a consortium of
eight international banks.

The mandated lead arrangers of the facility agreement
are Citi, Nordea, Deutsche Bank, ITF Suisse, NIBC
and Fortis Nederland. Societe Generale and Natixis
are participants. The bookrunners of the facility are
Citi, Nordea, and Deutsche Bank. Citi also acts as the
Facility Agent and the Coordinating bank.

UACC, based in Dubai, is a product/chemical tanker
owner. The loan, together with existing credit
facilities, will provide finance towards UACC’s
current fleet and new building program including an
order of ten 45,000-dwt tankers currently under
construction with SLS Shipbuilding in South Korea.

Paul Herring

Partner, London

paul.herring@incelaw.com

Jo Stephens

Solicitor, London

jo.stephens@incelaw.com

Albert Levy

Partner, London

albert.levy@incelaw.com

Deborah Collett

Senior Associate, London

deborah.collett@incelaw.com
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Demurrage claim time-barred where full
and correct documentation not submitted

AET Inc Ltd v Arcadia Petroleum Ltd (Eagle Valencia)
[2010] EWCA Civ 713

This was an appeal by charterers against a first
instance decision of Mr Justice Walker in the
Commercial Court in 2009, which was covered in
some detail in our January 2010 e-Brief. The appeal
was allowed and the appeal judges have held inter
alia that the original NOR tendered by owners was
invalid. Whilst this finding depended on the
interpretation of the specific charterparty clauses in
the present case, a point of more general application
arises as a result of the appeal decision. This is that, in
the event that there is any doubt as to the validity of
an original NOR tendered by owners and a
demurrage claim is subsequently submitted, the
demurrage claim and accompanying documents
should also include at the very least any subsequent
NORs tendered without prejudice to the validity of
the original NOR. Otherwise, owners may find their
demurrage claim time-barred.

Facts and first instance decision

The Eagle Valencia was chartered on a Shellvoy 5
Form as amended, with Shell Additional Clauses
(SAC).

Clause 13 of the charterparty provided, inter alia, that
time at each loading/discharge port was to start to run
six hours after the vessel was in all respects ready to
load or discharge and written notice had been
tendered, or when the vessel was securely moored at
the specified loading or discharging berth, whichever
first occurred. Further, if the vessel did not
immediately proceed to such berth, time was to
commence six hours after (i) the vessel was lying in
the area where she was ordered to wait or, in the
absence of such a specific order in the usual waiting
area; and (ii) written NOR has been tendered; and (iii)
the specified berth was accessible.

Clause 22 of SAC provided inter alia that if owners
failed to obtain free pratique and/or customs
clearance either within the six hours after NOR was
originally tendered or when time would otherwise
normally commence under the charterparty, then the
original NOR would not be valid (SAC 22.1). The
clause further stated (at 22.5) that “the presentation of
the notice of readiness and the commencement of
laytime shall not be invalid where the authorities do
not grant free pratique or customs clearance at the
anchorage or other place but clear the vessel when
she berths”.

The charterparty also contained a demurrage time bar
provision which provided for a demurrage claim to be
presented within 60 days after completion of

discharge and full and correct documentation to be
presented within 90 days, failing which the demurrage
claim would be extinguished.

In this case, free pratique was granted more than six
hours after the original NOR was tendered and whilst
the vessel was still at anchorage (i.e. free pratique was
not granted when the vessel berthed). The Master did,
however, subsequently send two emails repeating the
original NOR on the day that free pratique was
granted.

Owners’ primary claim for demurrage was calculated
on the basis that the original NOR was valid.
Charterers argued that that NOR was invalid because
“free pratique was not obtained within 6 hours per c/p
clause 22”. At first instance, Mr Justice Walker upheld
owners’ claim for demurrage on the basis that clause
22.5 meant that the original NOR was not invalid if
free pratique had been granted before the vessel
berthed. Charterers appealed.

Court of Appeal decision

(i) Validity of original NOR

The Court of Appeal disagreed with Mr Justice Walker
and allowed the appeal. Lord Justice Longmore gave
the leading judgment. He considered that the scheme
of SAC 22 in relation to free pratique was intended to
implement different arrangements to the position
under clause 13 of the charterparty, as otherwise there
would be no point in having a special additional
clause at all. The judge’s view was that if the NOR
was valid under SAC 22.5 if free pratique was given at
any time before berthing, it is difficult to see how
clause 13 had been altered.

Lord Justice Longmore found that SAC 22 means that
clause 13 will govern if free pratique is granted within
six hours of the tender of NOR, but if it is not then, in
accordance with clause 22.1, the original NOR is not
valid. That regime does not, however, prevent a fresh
NOR from being tendered once free pratique has
been granted after the six hour limit from the original
NOR. Time would then run from six hours after that
fresh NOR was tendered. The judge considered this to
be an eminently workable scheme and, although not
so favourable to owners as clause 13 alone,
nonetheless allows them to start the laytime clock six
hours after free pratique is granted and the fresh NOR
is tendered (which is admittedly somewhat later than
envisaged by clause 13 alone). He considered that the
only situation where owners would be heavily
disadvantaged by this interpretation would be if free
pratique was only granted when the vessel berthed.
However, in that scenario SAC 22.5 would come into
play and allow the original NOR to be valid unless
the delay in obtaining free pratique was in some way
attributable to the fault of the owners.

Commenting on the transaction, Mr. Ketil Ostern,
SVP Finance: “The new facility is based on
traditional ship finance principles and will enable
UACC to move into the next phase of its
development plan.”

Ince & Co partner David Baker said: “We were
delighted to advise UACC on all aspects of this
transaction. It is a credit to UACC that they have
been able to attract a first class syndicate of banks
notwithstanding the continuing difficult economic
conditions. There are very few new syndicated
transactions taking place in the Middle East right
now. This finance will greatly aid UACC in their
expansion strategy.”

Ince & Co’s team was led by partner David Baker.
He was assisted by senior associates Jeff Morgan
and Stuart Plotnek.

Employment Update

Equality Act 2010 - implementation
date

The Equality Act 2010 is intended to update,
simplify and strengthen the previous legislation
and to deliver a clear and accessible framework of
discrimination law which protects individuals from
unfair treatment.

Having received Royal Assent on 8 April 2010, the
majority of the Act was due to come into force in
October 2010. However, following the recent
change of government, there has been some doubt
as to whether the proposed implementation date
will be effective.

The latest guidance from the Government
Equalities Office’s website states:

“The provisions in the Equality Act will come into
force at different times to allow time for the people
and organisations affected by the new laws to
prepare for them. The Government is currently
considering how the different provisions will be

commenced so that the Act is implemented in an
effective and proportionate way. In the meantime,
the Government Equalities Office continues to
work on the basis of the previously announced
timetable, which envisaged commencement of the
Act's core provisions in October 2010.”

For now, therefore, employers should work on the
basis that the Act will still come into force in
October and ensure that they are familiar with
their obligations under the Act and, if necessary,
prepare new workplace policies setting out their
anti-discrimination policies.

Immigration Update – limits on non-
EU migrants

On 28 June 2010, the Home Secretary announced
the introduction of a temporary annual limit on
non-EU migration into the UK. This is in advance
of the permanent annual limit which is to be
introduced from April 2011.

The temporary limit is to come into effect in mid-
July 2010 and run until April 2011. The number
able to obtain permission to work in the UK as a
tier 2 skilled worker will be cut to 24,100 for the
period July 2010 to April 2011, and the number
able to obtain permission to work in the UK as a
tier 1 highly skilled worker will be cut to
approximately 19,000 for the same period. This is
a reduction of 5% on last year's figures in both
categories. The points required for a successful tier
1 application will also be raised from the current
level of 95 points to 100 points.

However, crucially for many international
businesses, any tier 2 skilled workers who are
coming to the UK under the intra-company
transfer category (i.e. essentially as transferees
from overseas offices of the same company) are to
be exempted from the initial temporary cap.

Nationality-based pay discrimination
against seafarers

Under existing law, ship owners are allowed to
pay seafarers who don't live in the UK less than
their colleagues who are UK residents. A recent
report by the Department for Transport (Review of
Stakeholder Evidence on Differential Pay in the
Shipping Industry) has recommended outlawing
this practice of nationality-based pay differentials
for seafarers. This is likely to shape the
Department's plans on regulations to be made
under the Equality Act 2010. Responding to the
report, the TUC has called on ministers to act now
to end pay rates of less than £2 an hour within the
UK shipping industry.
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The owners vehemently dispute that there were
any such failings as alleged and should it prove
necessary in due course, the tribunal will be asked
to consider the facts and circumstances of the
seizure and make a finding in this regard.
Nonetheless, solely to allow for the determination
of the preliminary issues, the tribunal proceeded
on the assumption that the alleged failure on the
part of the officers and crew was a significant
cause of the vessel’s seizure and detention.

Both the arbitration tribunal and the judge rejected
the charterers’ argument that ‘default of men’ in
clause 15 includes any failure by the Master and
crew to perform their duties or any breach by
them of their duties. Whilst it was accepted that
the natural meaning of ‘default of men’ was
capable of including a negligent or inadvertent
performance of duties by the Master or crew, both
the arbitrators and the judge decided that a
narrower construction should be applied to the
wording. In particular, the words “default and/or”
and “including strike of Officers and/or crew or
deficiency of” were added to the standard wording
of the off-hire clause to meet a particular mischief,
namely the refusal of officers and crew to perform
duties, whether or not amounting to a full-scale
strike.

Mr Justice Gross also observed that accepting the
charterers’ construction would result in a startling
alteration to the bargain typically struck in time
charterparties as to the risk of delay because it
would follow that on almost every occasion when
the Master or crew negligently or inadvertently
failed to perform their duties causing a loss of
time, a vessel would be off-hire under the ‘default
of men’ wording. It was noted that such an
argument had never been advanced in any
previous cases.

Any other cause

The charterers argued that seizure by pirates falls
within the sweep-up provision “any other cause”.
The charterers based this argument on several
alternatives, all of which were rejected by the
judge. Inter alia, the judge labelled as “unreal” the
charterers’ submissions that the crew’s failure to
carry out their duties under duress of pirates was
equivalent to a refusal to perform those duties.
With regard to average accident, he dismissed the
contention that a fortuitous occurrence normally
covered by marine insurance which happens not
to have caused damage would fall within “the
spirit” of clause 15 and be caught by the catch-all
wording. In addition, the judge dismissed the
suggestion that there was only a “fine distinction”

between the narrower and wider constructions of
‘default of men’, still less a distinction that would
bring the charterers within the sweep-up wording.

Finally, the judge observed that it was telling that
bespoke clause 40 dealing with the risk of seizure,
arrest, requisition and detention did not extend to
cover seizure by pirates.

Comment

Mr Justice Gross confirmed that, in his view,
seizure by pirates is a “classic example” of a
totally extraneous cause that falls outside of the
scope of the standard NYPE off-hire clause.
However, had the wording of clause 15 been
qualified with the addition of “whatsoever” after
the words “any other cause”, it is conceivable that
the decision might have gone the other way.
Parties contracting on the basis of NYPE time
charter wordings should therefore consider closely
the wording of their off-hire clause to achieve the
desired allocation of risk.

S H I P P I N G  E - B R I E FS H I P P I N G  E - B R I E F

Compensation for breach of terms of
Employment Contract

Edwards v Chesterfield Royal Hospital NHS Trust

Employment Tribunals can award compensation for
unfair dismissal of £65,300, which in the case of
higher paid employees often falls far short of their
actual lost earnings. However, where there is a
contractual disciplinary procedure, higher earners
may be able to get round this limit by bringing a
claim in the courts for wrongful dismissal for breach
of the contractual disciplinary procedure. Previously,
in such cases, the courts have limited the amount of
damages to the employee’s contractual notice period
and the salary they would have earned while the
employer was following the contractual disciplinary
procedure. However, this recent Court of Appeal
decision has opened the door to claims for much
higher levels of damages.

In this case, a consultant surgeon was dismissed for
gross professional and personal misconduct in
circumstances where his employers failed to follow a
contractually binding disciplinary procedure. He
argued that had his employers followed the
contractual disciplinary procedure he would not have
been dismissed. He therefore claimed for the entire
earnings lost since dismissal. The Court of Appeal
held that the level of damages for breach of contract
should reflect the chance that if proper procedures
had been followed, the disciplinary proceedings
would have been decided in favour of the employee
and he would have kept his job. The employee may
therefore be able to recover a substantial sum by way
of compensation.

This case illustrates the need to follow closely the
terms of the applicable disciplinary procedure before
dismissing employees. It is advisable that all
employers, particularly those employing high-earners,
ensure that they have clear disciplinary practices and
that these are adhered to fully when considering the
dismissal of an employee.
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