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Commercial Court decision
Commencement of laytime

Notice of readiness was tendered at 0038 on 8
January 2008. The port authorities granted clearance
on 1020 on 12 January 2008. The charterers argued
that laytime only commenced when port authority
clearance was granted, pursuant to clause 4.1 of the
SCALE terms. The owners countered that CPBS had
authority to waive the requirement for port authority
clearance and that they had done so. On the
evidence, Mr Justice Teare found that the requirement
for port clearance to be given before notice of
readiness was accepted had been waived by CPBS.
Therefore, he concluded that laytime commenced at
0038 on 8 January 2008.

Whether delay in berthing counted as laytime

The judge considered the relevant laytime exceptions
in clause 5 of the SCALE terms in turn. Principally,
he found as follows:

“Partial or total interruption on railway or port”: The
judge commented that the phrase epartial interruption
on portZ was unusual but said it was common ground
that the phrase partial interruption *on portZ meant
partial interruption «of the business of the portZ. A
port was made up of several berths. Where all
business in the port was stopped, there was stotal
interruptionZ of the business of the port. Where
business at a particular berth within the port was
stopped, there was a partial interruptionZ of the
business of the port.

The judge disagreed with the ownerse submission that
the interruption of the business of the port had to be
fortuitous. He was not persuaded by the ownerse
argument that the ordinary meaning of sinterruptionZ
should be restricted to interruptions which were not
planned in advance by the port. The judge concluded
therefore that the charterers had brought themselves
within the spartial interruptionZ exception to laytime
under clause 5.10(viii).

“Beyond the control of the seller”: the owners sought
to argue that the epartial or total interruption on portZ
discussed above had to be beyond the control of the
seller, submitting that those words should be
extended beyond clause 5.10 (ix) to the other laytime
exceptions specified in that clause. The owners also
argued that when considering whether a cause was
beyond the control of the seller, it was appropriate to
consider whether it was beyond the control of CPBS.

The judge agreed that, having regard to the fact that
CPBS was wholly-owned by Vale SA and on

reviewing the SCALE terms (which referrednter alia,
to «Sellerss loading facilitiesZand «its pier at the Port
of ltaguai, that it could not have been intended that

the seller could say that the berth was not eits berthZ.
However, he stated that clause 5.10 should be given
its ordinary meaning and that in the absence of words
manifesting the partiese intention to extend the phrase
<beyond the control of SellerZin sub-clause (ix) to the
other sub-clauses, particularly where some of those
exceptions were unlikely to have any connection with
the sellers (e.g. war, bad weather), there was no
reason to do so.

Consequently, although he concluded that the time
lost was not beyond the control of the seller because
there was no evidence that CPBS could not have
repaired the berth as far back as 2007 if they had
wished to do so, this did not impact on his finding
that the delay in berthing the vessel was caused by a
partial interruption to the port.

Breach of the safe berth warranty

The owners submitted that although time might have
been lost by an event covered by one of the laytime
exceptions in the charterparty, the charterers would
nonetheless be liable for time lost if that time was lost
by reason of the berth being unsafe in breach of the
chartererse safe berth warranty. They further argued
that any damages for delay arising out of such breach
should be calculated at the demurrage rate, which
was the agreed rate of damages for delay. The judge
agreed and added that the fact that there may have
been no breach of the obligation to load within the
laydays did not prevent the owners from claiming the
agreed rate of damages for delay caused by breach of
the safe berth obligation.

Following detailed review of expert evidence, the
judge concluded that the CPBS berth was unsafe and
consequently that the owners were entitled to claim
damages at the agreed demurrage rate.

Claim on the guarantee

Another aspect of the dispute related to the validity
and enforceability of the guarantee given by the
Chinese buyers of the iron ore, Guangzhou, to
guarantee the chartererse obligations under the
charterparty. In summary:

1) Mr Justice Teare drew an adverse inference
from Guangzhouses failure to provide full disclosure
and consequently dismissed the argument that the
employee who had issued the guarantee had no
actual authority to do so;

(2) although the guarantee contained no law

and jurisdiction clause, the judge held that the
reasonable and objective inference to be drawn from
the circumstances of the case was that the parties had
impliedly chosen English law as the applicable law of
the guarantee, alternatively that the guarantee was
most closely connected to England. Particular reliance
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affect his own case or support another party’s (tests
of relevance, reasonableness and proportionality
apply to this requirement and documents which
attract privilege are protected).

The obligation to disclose is continuous. As a
consequence, any document created after an
incident, but prior to conclusion of proceedings,
may have to be provided to an opponent. The risk
presented here is that individuals in an owner’s or
manager’s office, physically remote from the
claims handling or insurance function, may be
creating documents after an incident, not only
unaware of how the documents’ content may
impact on proceedings, but also unaware that
opponents may have a right to view such
documents. From a risk management perspective,
this absence of control over individuals who have
no knowledge of the threat presented by their
actions is the worst of all worlds.

Following a casualty, Oil Majors (even those not
currently chartering the vessel) will often request
the tanker owner/operator to provide a report
detailing what went wrong, why it went wrong
and what the company is doing to prevent
recurrence. A failure to produce such a report may
result in the chartering approval for the subject
vessel being withdrawn, or approval for all vessels
under the same management being withdrawn.

In reporting, there can be a pressure to
demonstrate to the Oil Major that positive steps
have been taken to prevent recurrence of the
incident. Consequently, those drafting the reports
frequently overplay the root cause deficiency to
lend legitimacy to their proposed solution.

Clearly then, from a managerial and commercial
perspective, the report must be produced. Yet it is
likely that there will be an obligation to provide a
copy to, say, cargo claimants. How then can risk
management techniques be applied in such a
situation?

The first step is identifying and understanding that
the risk exists. It is not difficult to understand how
an over enthusiastic analysis of the root cause

could be prejudicial in the hands of an opponent.

It may be that a simple change in wording is
sufficient to protect owners’ interests. Each case
will, of course, turn on its own facts. To a
superintendent writing to an Oil Major following a
ship board accident, the words negligent and
incompetent may be interchangeable. Yet in the
presentational context of a carriage of goods by
sea dispute, the difference between the two words
could have a major impact on the advancement of
a case by an opponent.

Accordingly, it is essential that those responsible
for the claims handling function liaise closely with

those responsible for producing post incident
documentation, such as Oil Major reports. With
respect to managing the risk presented by the
content of these reports, it is vital to work closely
with the P and I Club and legal representatives, so
that an informed decision as to how best to
proceed can be made.

Risk management is, in part, about understanding
what can go wrong and preparing for
eventualities. With respect to reporting to Oil
Majors, it is about identifying those with the
functional responsibility for producing the reports.
Once identified it is important to ensure that those
individuals work with the claims handling team,
so that the report produced treads the fine
balance between managerial and commercial
requirements and minimising the litigation risk.

lan MacLean

Senior Associate, London
ian.maclean@incelaw.com

Business & Finance

Taxation — Non-Domiciles

Following implementation of the legislation
introduced by the previous UK Government,
which imposed a new charge for UK resident but
not domiciled individuals wishing to continue to
be taxed on the remittance basis, there has been
much concentration on the effect of the new
legislation and on completion of the first tax
returns under the new regime including paying the
£30,000 “fee” and considering the need to make
rebasing elections in relation to Trust property,
where appropriate.

Consequently, it may not have been at the
forefront of the minds of individuals concerned to
consider their potential liability to inheritance tax
(“IHT”). This has not changed as a result of the
legislation introduced by the previous
Administration, nor, thus far, by the new Coalition
Government.

It may, therefore, be opportune for individuals
likely to be affected, to consider their inheritance
tax position in relation to their UK and worldwide
assets if they have any connection with the UK.
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Inheritance tax is chargeable at a flat rate of 40% on
the UK sited assets of any individual, notwithstanding
the location of death or the residence/other status of
the individual. This is subject to the nil rate band
exemption (currently £325,000 and frozen until 5th
April 2015) and to a spouse exemption but not
necessarily an unlimited exemption.

The unlimited spouse exemption applies only if (i)
both spouses are domiciled in the UK or (ii) both
spouses are non UK domiciled or (iii) the deceased
spouse is non UK domiciled and the survivor is UK
domiciled.

In other words, the total spouse exemption is not
available if the deceased spouse is domiciled in the
UK but the surviving spouse is not. In that case, the
exemption from IHT for assets passing to a spouse is
reduced to £55,000. That means there will be a
considerable inheritance tax burden for any Estate
passing from a UK domiciled spouse to a non UK
domiciled spouse which has a value in excess of
£380,000.

It is also important to remember that a person who is
a non UK domiciliary is treated for inheritance tax
purposes, as “deemed domiciled” if he or she has
been resident in the UK for 17 out of the 20 years
preceding his or her death. This is crucial as the
worldwide assets of a person who is either domiciled
or “deemed domiciled” in the UK will be subject to
inheritance tax. Full details of their worldwide assets
will be disclosable in the returns filed with HMRC
and tax payable on the total value of the whole Estate
(less the exemption(s) referred to above and any
others which may be applicable).

It is only those who are not domiciled or not deemed
domiciled in the UK who pay inheritance tax only on
those assets which are situated here.

Although there have been no specific changes
announced in the Emergency Budget for IHT or the
basis of taxation of UK resident non-domiciled
taxpayers, it should be noted that those who are
claiming the remittance basis and who have chosen
to pay the £30,000 charge will, with effect from 22
June 2010, pay Capital Gains Tax at 28% on their UK
source gains and remitted non UK gains and will not
be eligible to claim the 18% rate which remains for
some UK domiciled individuals. It is also worth
noting that the surcharge Capital Gains Tax rate where
gains are distributed from a non UK resident Trust to
UK resident Beneficiaries will remain at a maximum
of 28.8% for basic rate tax payers and will rise to a
maximum of 44.8% for higher rate tax payers.

The new Coalition Government has reaffirmed its
commitment, as set out in the Coalition Agreement,
to review the taxation of non-UK domiciliaries and
further details are awaited.

We will be monitoring the situation carefully and
further developments will be reported in future
publications; nevertheless, if you have concerns about
your UK tax status please contact Albert Levy or
Deborah Collett.

Albert Levy
Partner, London
albert.levy@incelaw.com

Deborah Collett

Senior Associate, London

deborah.collett@incelaw.com

Ince & Co advises United Arab Chemical
Carriers on $280 million credit facility
agreement

In London, international law firm Ince & Co advised
United Arab Chemical Carriers (UACC) on a $280
million credit facility agreement with a consortium of
eight international banks.

The mandated lead arrangers of the facility agreement
are Citi, Nordea, Deutsche Bank, ITF Suisse, NIBC
and Fortis Nederland. Societe Generale and Natixis
are participants. The bookrunners of the facility are
Citi, Nordea, and Deutsche Bank. Citi also acts as the
Facility Agent and the Coordinating bank.

UACC, based in Dubai, is a product/chemical tanker
owner. The loan, together with existing credit
facilities, will provide finance towards UACC’s
current fleet and new building program including an
order of ten 45,000-dwt tankers currently under
construction with SLS Shipbuilding in South Korea.
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Commenting on the transaction, Mr. Ketil Ostern,
SVP Finance: “The new facility is based on
traditional ship finance principles and will enable
UACC to move into the next phase of its
development plan.”

Ince & Co partner David Baker said: “We were
delighted to advise UACC on all aspects of this
transaction. It is a credit to UACC that they have
been able to attract a first class syndicate of banks
notwithstanding the continuing difficult economic
conditions. There are very few new syndicated
transactions taking place in the Middle East right
now. This finance will greatly aid UACC in their
expansion strategy.”

Ince & Co's team was led by partner David Baker.
He was assisted by senior associates Jeff Morgan
and Stuart Plotnek.

David Baker
Partner, London

david.baker@incelaw.com

Employment Update

Equality Act 2010 - implementation
date

The Equality Act 2010 is intended to update,
simplify and strengthen the previous legislation
and to deliver a clear and accessible framework of
discrimination law which protects individuals from
unfair treatment.

Having received Royal Assent on 8 April 2010, the
majority of the Act was due to come into force in
October 2010. However, following the recent
change of government, there has been some doubt
as to whether the proposed implementation date
will be effective.

The latest guidance from the Government
Equalities Office’s website states:

“The provisions in the Equality Act will come into
force at different times to allow time for the people
and organisations affected by the new laws to
prepare for them. The Government is currently
considering how the different provisions will be

commenced so that the Act is implemented in an
effective and proportionate way. In the meantime,
the Government Equalities Office continues to
work on the basis of the previously announced
timetable, which envisaged commencement of the
Act's core provisions in October 2010.”

For now, therefore, employers should work on the
basis that the Act will still come into force in
October and ensure that they are familiar with
their obligations under the Act and, if necessary,
prepare new workplace policies setting out their
anti-discrimination policies.

Immigration Update — limits on non-
EU migrants

On 28 June 2010, the Home Secretary announced
the introduction of a temporary annual limit on
non-EU migration into the UK. This is in advance
of the permanent annual limit which is to be
introduced from April 2011.

The temporary limit is to come into effect in mid-
July 2010 and run until April 2011. The number
able to obtain permission to work in the UK as a
tier 2 skilled worker will be cut to 24,100 for the
period July 2010 to April 2011, and the number
able to obtain permission to work in the UK as a
tier 1 highly skilled worker will be cut to
approximately 19,000 for the same period. This is
a reduction of 5% on last year's figures in both
categories. The points required for a successful tier
1 application will also be raised from the current
level of 95 points to 100 points.

However, crucially for many international
businesses, any tier 2 skilled workers who are
coming to the UK under the intra-company
transfer category (i.e. essentially as transferees
from overseas offices of the same company) are to
be exempted from the initial temporary cap.

Nationality-based pay discrimination
against seafarers

Under existing law, ship owners are allowed to
pay seafarers who don't live in the UK less than
their colleagues who are UK residents. A recent
report by the Department for Transport (Review of
Stakeholder Evidence on Differential Pay in the
Shipping Industry) has recommended outlawing
this practice of nationality-based pay differentials
for seafarers. This is likely to shape the
Department's plans on regulations to be made
under the Equality Act 2010. Responding to the
report, the TUC has called on ministers to act now
to end pay rates of less than £2 an hour within the
UK shipping industry.
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Compensation for breach of terms of
Employment Contract

Edwards v Chesterfield Royal Hospital NHS Trust

Employment Tribunals can award compensation for
unfair dismissal of £65,300, which in the case of
higher paid employees often falls far short of their
actual lost earnings. However, where there is a
contractual disciplinary procedure, higher earners
may be able to get round this limit by bringing a
claim in the courts for wrongful dismissal for breach katy.carr@incelaw.com
of the contractual disciplinary procedure. Previously,
in such cases, the courts have limited the amount of
damages to the employee’s contractual notice period
and the salary they would have earned while the
employer was following the contractual disciplinary
procedure. However, this recent Court of Appeal
decision has opened the door to claims for much
higher levels of damages.

Katy Carr
Senior Associate, London

In this case, a consultant surgeon was dismissed for
gross professional and personal misconduct in
circumstances where his employers failed to follow a
contractually binding disciplinary procedure. He
argued that had his employers followed the jo.stephens@incelaw.com
contractual disciplinary procedure he would not have

been dismissed. He therefore claimed for the entire

earnings lost since dismissal. The Court of Appeal

held that the level of damages for breach of contract

should reflect the chance that if proper procedures

had been followed, the disciplinary proceedings

would have been decided in favour of the employee

and he would have kept his job. The employee may

therefore be able to recover a substantial sum by way

of compensation.

Jo Stephens

Solicitor, London

This case illustrates the need to follow closely the
terms of the applicable disciplinary procedure before
dismissing employees. It is advisable that all
employers, particularly those employing high-earners,
ensure that they have clear disciplinary practices and
that these are adhered to fully when considering the
dismissal of an employee.

Charlotte Davies

Partner, London
charlotte.davies@incelaw.com
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